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enw Ste 


MARIGNY @AUTERIVE vs DEGRUY. 
A.V.@AUTERIVE & AL. vs. THE SAME, 
L. PAUTERIVE vs. THE SAME. 
ROMAN vs. DEGRUY & AL. 


D’Aurertve APPEAL from the court of the first district. 


vs. 


D . slid 
— Martin, J. delivered the opinion of the 


f i e J Ad 
tes pg court. Consolidated cases. Marigny’s peti- 


Per aabe tho tion states tWat Degruy, prior to the 8th of 


rad not June, 1810, owed hinr $11 3730 37, for which 
leged. (except for $595 37 1-2.) he had a privilege 
or tacit mortgage, $10,000, being monies re- 
ceived by the defendant for hire while a minor 
and the residue for wages as an overseer, and 


the hire of some of his negroes, ‘That on said 
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18th of June, Degruy obtained from his credi. East'District 


tors a respite for two years for one half, and of yw 
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three years for the other; the plaintiff acceding 
to this respite, with a refervation of bis privilege 
or tacit mortgage, Degruy pledged to his 
creditors all his property, and the proceedings 
were homologated. Elizabeth,#Degruy’s wife, 
and the plaintiff’s mother was a_ privileged 
creditrix for $10,000, and is since dead.— 
There was an averment that Degruy had not 
complied with the conditions on which the 
respite was granted and the petition concluded 
with a prayer for an order of seizure and sale. 

A. V. and E. d’Auterive, miner children of 
T. d’Auterive, and nieces to Marigny, in right 
of their deceased father, claimed one third of 


ho estate of their grand mother, Degruy’s wile; 
their petition conciuacu with ne same aver- 


ment and prayer as that of Marigny. 

L. d’Auterive, Marigny’s brother, made also 
a claim forathird of his mothers estate, and. 
for $1,754 77, for wages & negro hire, his pe- 
tition concludes with the like avermeat and 
prayer. 

Orders of seizure and sale having issued in 
the above cases, Mrs. Roman, in her own right 
and as tutrix aud curatrix of her minor chil- 


D’AvTERIVE 


vs. 
Decruy 
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East’aDistrict. dren, filed a petition, stating that Degruy and 


Feb.1824. 
aie 


his wife were indebted to her deceased hus- 


D’AvTERIVE band, in the sum of $44,587, and by a notarial 


Deervuy 


deed, jointly and severally undertook to pay it, 
and Degruy for the security and payment of it, 
assigned to him two debts due by Bonne and 
Monlot, and mortgaged forty slaves, and after- 
wards obtained a respite, pledging his whole 
estate to his creditors. "‘Thather husband, in 
the mean while cied, and she. brought a suit for 
the recovery of the debts thus transfered, and 
a compromise took place between the debtors, 
Degruy and herself, whereby Degruy received 
from the debtors four notes, amounting, alto- 
geth:r, to $5000. which he transfered to her 
and she surrendered to him a tract .of land, 


which he had so!d to her husband and herself. 
reserving a mertgagy thescully and the forty 


slaves; Degruy promising to sell the land sur- 
rendered and the slaves, and a tract of land at 
Barataria, she stipulating that no novation 
would ensue, and Seghers, who was employed 
to effect the sale, was ‘divected to pay the pro- 
ceeds tu Suulie-her agent, Degruy agreeing to 
pay interest at the rate of eight per cent. 

‘The petitivn next stated.the suit of the chil- 
dren and grand children of Degruy’s wite, and 
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prayed that the order of seizure and sale might Fast'a District. 


be set aside, and that the property might be 
sold to satisfy her claim. 
The original plaintiffs opposed Mrs Roman’s 


Feb. 1824, 
SS aad 
D’AuTERIVE 


vs, 
Decrut 


claim,and prayed that Degruy’s syndics might - 


be made parties. This was done. 

The cases being consolidated, the district 
court directed the original order of seizure and 
sale to be set aside, being of opinion that the 
acknowledgement of the debts claimed by De- 
gruy’s step children, was gratuitously made by 
him, and that, in reality, he never received the 
sums which he admitted had came to his hands 
that the emb-rrassed situation of his affairs, at 
the date of his receipt, of the apparent improb- 
ability of these children having ever possessed 
the slaves, they alleged they had left in his 
hands, left no doubt on the mind of the Judge, 
that the acknowledgement was made by De- 
gruy to favor his step childgga, tw the Injury of 
his creditors, and that, at all events, they had 
no mortgage or privilege. The right of Mrs, 
Roman was recognised. The original plaintiff 
appealed. 

From a close examination of the evidence, 
we concur in the opinion:ofthe District Judge 
as far as it denies any privilege or tacit mort- 
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Sast'n District a ae } s,s . * 228 
Sah 1024. gage, in opposition to the claim of Mrs. Ros 


~~ tmanto A. V. and E. d’Auterive, and Louis 
DAuterive ., . 
am d’ Auterive. 
Suteer The testimony supports the District Judge 


in the conclusion to which he came, that the 
first husband of Mrs. Degruy, the father of Ber+ 
hard, Louis, and Marigny d’ Auterive, died in- 
solvent, and that uo estate of his came to the 
possession of Degruy. 

but the record shows that Mrs. Degruy 
brought a dowry of seven thousand two 
hundred dollars, on her second marriage, as 
appears by her marriage deed; this sum she di- 
vided into four parts, one for each of her chil- 
dren by her former husband and one for a 
daughter she had with Degruy. Of this the 
plaintiff Louis, and the father of the plaintiffs, 
Adeline and Eleonore, received their shre; but 
that of the plaintiff Marigny remained in De- 
gruy’s hauds, and.for its amount, the plaintiff 
Marigny has a privilege on Degruy’s property, 
which must prevail over Mrs. Roman’s right. 
His share is correctly stated at seventeen hun- 
dred dollars. 


Interest is claimed from the day of a concor- 
dat between Degruy and his creditors, where- 
by he promised to pay it, but this does not cree 
ate a privilege for the interest. 
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It is therefore ordered, adjudged, and decre- Pamippinict 
ed, thatthe judgment of the district court be FS A 
be annulled, avoided, and reversed, and that _— 
the order of seizure‘in favour of Marigny d’Au- — Dxcavr 
terive be reinstated for the sum of seventeen 
hundred dollars, with interest from the incep- 
tion of the suit, and thatthe same sum be paid 
in preference to the claim of Mrs. Roman, and 


that she pay costs in both courts. 


Mazureau & Grymes for the plaintiffs, Living- 
ston for the defendant. 


AO 4 


PECQUET & AL. vs. GOLIS 


Former jufc- 

AppEat from the court of the parish and. ment conden. 
Vi ed. 

city of New Orleans.— Vol. 1, 438, “7 


ment appealed 


3 “ae ‘ rare , from is not ine 
Pont#h; de delivered the opinion of the correct in wine 


rt. is case archearing has _ it decides, this 
court. In this ca rehearing has been grant Eng am 


ed on the application of the appellant, who a By 
complains of the judgment of the court below not do entire 
being confirmed in that part which directed the } seme cla 
attachment to be dissolved, and yet decrees the 


defendant to pay costs. 


}t was our opinion, and we so expressed it, 
on the first hearing, that the plaiatiffs had a 
right to sue out both the attachment and ar- 

Vou, 11. (N. 8.) 16 
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Pasa rest, and that the judge erred in not maintain- 
—~ ing them; therefore we could not reverse the 


Pe oot nt judgment in that part of it which directed the 


Gours debtor to pay the costs of both suits. 

We did not correct the judgement in favor 
of the appellees, because they did not require 
it, but that is no reason why we should reverse 
it in that part which, though “not doing entire 


justice, was still correct so far as it went. 


It is therefore ordered, adjudged, and de- 
ereed, that the judgment of the parish court 
be affirmed, with costs. 





Cuvillier for the plaintiff, Trabuc for the 
defendant. 


—S+o-— 


ROBERTSON vs. NOTT. 


Anagentisa APPEAL from the court of the first district, 
competent wit- 
ness. ' ° “a 
Parole evi- ‘Porter, J. delivered the opinion of the 
dence is ad- . ° e. . : 
missible to court. This action is brought to recover 


Pe anarree- e —— 
a eet between damages, which the plaintiff alleges he has 


a — sustained by reason of the. defendant having 


se alg negociated a bill of exchange, contrary to an 


by one of them engagement entered into by him at the time he 
to the other ad 


should not be received it. 
negociated. 


a 
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The general issue is pleaded. | =e 
At the trial the plaintiff offered as a witness wre 
the agent through whom the negociation. was *°P2ET%°s 
carried:on, in order to prove the civcumséanices ae 
of the transaction. He was objected'to-as in- — When this 
a court enter- 
competent, as he homens not be permitted. 10 pearly ony 
explain or contradict a contract which it was case, it must 
contende ' had been reduced to writing. —, ™ 
The first ground has. been abandoned Before ‘"” 
this court, and very properly, as there cannot 
be a doubt that persons standing in the relation 
of the witness, are competent to give evidence 
between their principal, and those with whom 
he has had business, even though that business 
should have been transacted by the witness in 
his capacity of agent. 
In support of the other ground, we have 
been referred principally to that clause in our 
code which provides that parol evidence shall 
not be received beyond or against the contents 
of a writenact, and that nothing which was 
saut »elore, atthe time or since the passing of 
the ae a be received to alter or ex- 
plain it. his provision of our law does not 
appear to us applicable to a case such as that 
now presented for decision. The code con- 


tains an express exception that takes it out of 
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East’nDistrict. the rule relied on; we allude to that article 


Feb.1824. 
Mind 
RoBERTSON 
vs. 

Nort 


which declares that commercial cases ‘are go- 
verned by the laws peculiar to commerce. 
This#s emphatically such a one, being a trans- 
action betweenitwo merchants in relation to a 
bill of exchange. What laws were reférfed to 
by the framers of our code by the expression 
just mentioned, has been often strenuously de- 
bated before this court, and we had occasion 
“to express our opinion fully, in regard to it, in 
the case of Barry vs. Louistuna Insuranee 
Company resorted in 11 Martin, 493. The 
view then taker, we have seen no reason to 
change since. But it is unnecessary to enter 
into the question on general principles for the 
decisions in this court, on cases which cannot 
be distinguished from that now_ before us, 
render it unnecessary to do so. In the case 
ofeLe Blanc vs. Laughlin et al; we were of 
opinion that the expression value received, ina 
promissory note, did not prevent the maker in 
an action between him and p from shew- 
ing that, in truth, no,conside n had passed 
between them. The same point was again 
presented in the case of Coupry’s heirs vs. Du- 
fau;the doctrine on which it was decided, re- 
ceived our fullest attention; for it was most 
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elaborately diserisged*at the bar, and we felt it ee 

our déty to deoid® that ¢ cause upon the princi- wA-w 

ple established in the first mentioned case. We es 
Nort 


are unable to perceive any difference between 
permitting one of the partigs to contradict the 
positive expressions of the bill, and. allowing 
him.to shew that by an agreement the rights 
which the instrument conferred were modified 
and abridged. There is surely none, unless 
the latter case mightbe considered as not pre- 
senting so strongly:as the former, a ground 
for the objection that parol testimony shalknot 
be permitted to.contradictahat which is writ- 
ten, 12 Martin, 402, 1 ibid. New Series, 90. 
But indep:ndently of this principle it’ might 
fairly be duubted whether the case came at all 
within any of the prdyjsions of our law on this 
subject. The evidence offered, was neither to 
contradict nor explain a written instrument, 
but to prove a collateral fact, independent of 
the writing, namely that the bill was given for 
one purpose, and that it was used for another. 
The case of Coupey’s hews vs. Dyfuu, already 
referred to,presented this very feature, for there 
the party alleged and proved that the-bill was 
delivered to the payee under a contract that he 
would not present the bill nor demand it until 
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East’nDistrict. 
Feb.1824. 
Pow 

RoBeERTSON 
vs. 


Noérr 
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a quantity of indigo, which t-drawer under- 
took to ship to France, shouNf-arrive, but that 
contrary to his engagement he ‘negotiated the 
draft and had it protested, Martin’s “Reports. 
New Series, ibid. 

Being thus of opinion that the witness was 
properly admitted to give evidence, we proceed 
to state the sufstance of his testimony. .He 
swears that the plaintiff, in the year 1819, ship- 
ped to the house of Breedlove, Bradford, and 
Robertson, about four hundred hogsheuds of 
Tobacco, that the article being of dull sale, at 
the time it was received, he applied to witnes, 
who is a partner in that house, to*know if he 
had friends in Europe to whom it could be 
shipped. Thatthe witness having been previ- 
ously informed by the defendant that in case he 
had any correspondent, who wished to ship 
tobacco to Europe, liberal advances would be 
made and the consignment well menaged, 
made application to him and stated that he 
wished an advance of five cents per pound, in 
cash, and not in bills of exchange. To this 
proposition the defendant acceded and after a 
conversation with the witness, respecting the 
rate of exhange at that time in England, it 
was agreed between them that the defendant 
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shodld be allowed four per cent on the advance EaxtaDistrict. 
made by him At the time the property UAV 
was going-on boafd the vessel, the plaintiff, be- "°?®278°s 
-ing in want of woney, called on the defendant = NT 
for part of the advance, and received from him 
then and in after payments, the amount agreed 
on The invoice was made outpurporting the : 
tobacco to be for, and on account of the plain- : 
tiff, and on the witness handing the invoice 
and the bill of lading to the defendant, the 
latter requested witness to ‘give bills of ex- 
change on Samuel Williams, of London, to 
whom the property was consigiéd, for the 
amount of the advances made, as before stated. 
a This was refused on the ground that they were 
by the agreement to be made in cash; upon 
which the defendant stated that his only reason 
for wishing the bills drawn, was to conform to 
the rules of his house, aud that the tobacco was 
going to one of the first houses in London and 
would be well managed. The witness finally 
gave the bill ofexchange. In addition to the 
four per centj the defendant demanded two 
and a half per ceat commissioh on the mouey 
advanced by him. This also was objected to, 
the witness stating that had he known sucha 
charge would hayé been made, it would have 
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Reetuiaie been an insuperable bar to the shitpuieilt. The 
e 
ww = defendant replied that such w s the invariable 


Roseris0n rule of his house, and if the plaintiff did not 


Nort 





choose to accede to these terms, he might re- 
turn the: money. Witness observed it was too 
late to give the shipment to an other house, as 
the tobacco was on board and the vessel clear- 


ed.*° The matter was finally arranged by a-. 


greeing to pay this charge. ‘The first intima- 
tion that the house of Breedlove, Bradford and 
Beberts@m, had of the draft given by them be- 
ing negotiated,was a notification from the bank 
of the United States, stating that the bill was 
protested for non acceptance. On receiving 
this notice, the witness called on defendant and 
asked him if he had received information ‘to 
the same effect, to which he replied that he 
had, and that he had satisfied Mr. Saul on the 
subject. The defendant appeared displeased 
at the conduct of Williams in noting the bill 
{#¥ non acceptance, and assured the witness 
the bill would be paid at maturity, for the hon- 


our of the house, Amory Callender, Nott & co. _ 


the endorsers, as in addition to the property in 
the hands of the drawee, they had a standing 
credit in the house for /10.QU0 sterling. The 
witness rested satisfied with this explanation: 
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but was subsequently notified by the bank, — 


that the draft had been protested for non pay- 
ment, for the sum of 11966, which they deman- 
- ded, together with /407,71, for damages and 
“charges, making in the whole /2373,7-1 ster- 
ling. ‘This amount the bank received from 
the house of Amory, Callender, Nott and co. 
and they being subrogated to the judgement in 
favor of the bank, received it from Breedlove, 
Bradford and Robertson. 

In this evidence the judge of the first .ing 
stance, saw nothing to take the gpse out of the 
generalrule, and he accordingly gave judge- 
mentor the defendant. After a most atten- 
tive cunsideration of it, we feel constrained to 
say that it has produced a different impression 
ovus: Itistrue we no where find it stated 
that the defendant expressly promised not 
to negotiate the drafty but the conclusion forced 
on our minds by the 4vhole transaction is, that 
such was the understanding of the parties, and 
that, ifit had been otherwise understogd, the 
plaintiff’s agent would, nof? have drawh.— 
‘The original contract was that the defegdant 
shouldtnake ee in New Orl egns, on td- 
bacco to béshippictl to ‘his ends in Lo dons: 
This certainly meant eo thet money paid here 

VoL. ti. (nN. s.)” ‘ 
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was to be replaced there. Anda commission 
was allowed accordingly. After the parties 
had acted for sume time on this agreement, the 
defendant requested drafts for the money, the 
consequence of giving which would have been 
that, if negotiated, the advances made would 
have been replaced here, and not where the 
property was sold, and that too, at the risk of 
the plaintiff. This was refused; upon which 
the defendant stated that his only reason for . 
demanding them, was to conform with the rules 
of his house. a hat these rules were, we do not 
know; but it is quite probable the plaintiff 
understood by them something very different 
from negotiation, as he had just refused 
to give drafts in the ordinary way. The dii- 
ficulty in deciding this case.is, whether the ex- 
pressions used by the defendant, taken with 
the other circumstances, are sufficiently strong 
to raise such a promise onthis part, as will de- 
stroy the lega! presumption arising from the 
plaintiff’s drawing a bill in the usual form, in 
his favor and deli¥ering it. Whether, ir other 
words, the understanding, between plaintiff's 
agentandgefendant, walla the draft*should 


‘not ‘be negotiated.” Ag this*is«a niere question 


of fact, had the fhdge w o tried the cause been 
~ : % 


. » - 
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of opinion that it was, we should certainly have © 
confirmed his judgment. | But he thought dif- 
ferently, and although we cannot agree with 
him, we do not feel that weyought, without 
further investigation, give a different judg- 
ment on the merits, in-oppositivn to the weight 
which is always attached in this tribunal to the 
decision of the inferior court, on matters of 


- fact. Thesafest-course which we can adopt 


is to remand the case, as we did that of Brad- 
ford vs. Wilson, 11° Martin, 188; which .was 
similarly- circumstanced, and in doing so, we 
think proper to suggest that the cause appears 
to us, one in which a correct estimation of the 

parteis rights would be greatly promoted by 
submitting it, in the tribunal below, to a jury of 
merchants. 


It is therefore ordered, adjudged, arid de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and. it is 
further ordered, adjudged, and decreed that 
the case be remanded for a new trial, and that 
the appellee pay the costs of this appeal. 


Pierce for the plaintiff, Livingston for the de- 
fendant. 
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East’n. District FLOWER vs. M’MICKEN. 
Feb. 1824. 


ee Apprat from the court of the third district. 
LOWER 


vs. ° 
MMrexex = Martin, J.@delivered the opinion of the 


The absence court. ‘The plaintiff states: he received from 
of one of the at- : ° 
torneys employ- the, defendant, for a valuable consideration, a 


ed, ‘is-not a rel 
muah for’ 2 Hote of Blackburn, under a written agreement 


new trial, when F : 
the other de. tat the defendant would hold himself account- 


clared himself 6 4 ? e Ld ° . . 
Coady to. pro- Alife for its amount, he (the plaintiff.) using’ all 


cced, when the necessary steps for the collection of it from the 
cause was Call- 


ed. maker, without delay—that the plaintiff took, 
A person who » | 
undertakes «to Without delay or success, all necessary steps, 


collect a debt ° ° 
by suit,isbound agd has spent several sums of money in his at- 


ex if themoney tempt, which the defendant is bound to repay, 


cae ere calle, With the amount of the note. 

-- The defendant pleaded -the general issue.— 
There was a verdict and judgment against him 
and he appealed. * 

The statement of-facts admits the assign- 
ment as stated in the petition, that the plain- 
tiff directed the fi fa to issue against Black- 
burn as soon as it could, after the judgment. 

The record of the suit Flower vs. Blackburn 
comes up. ; 

The defendant -and appellant contends that 
the district court erred in refusing him a new 
trial, 
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This was prayed for, on the defendant's afii- MastePistrict, 


davit, that evidence whieh he deems material 
was not given to the jury; viz: that Blackburn 
told the deputy sheriff,.in presence of the de- 
fendant, a short tie after the deputy had 
made the returnagn the executiongpgainst 
Blackburn, that if he would cally in three or 
four days,,he would give up sufficient notes and 
accounts to satisfy the judgment. * 

Proof was also made that “Turner, "One of 
the plainti¥f’s attorneys, was’ prevented by ip- 
disposition and highwater, from reaching the 
court house tillafter the trial; tiat he was the 
counsel oa which the defendant chieflf relied, 
that Barrow, the other attorney onjrecérd, was 
only Turner’s partner. - 


It was shewn that Barrow, aes the cause 
was Called for frial, had answered he was ready . 


and that, on examining thre files, no witness 
appeared to have beem subpenaed. 

It does not appear to us that the court érred. 
The affidavit does not state that»Turner.was 
in possession of the deposition of any.-witness 
establishing the fact, which it is contended 
was material. The deputy sheriff most, prob- 
ably was.not far from court, at the time‘of the 
trial, and ifhe was not, as no step had been 


1824. 
PN / 
FLowreR 


vs. 
M’MIcKEN 
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East’nDistrict. taken to secure. his attendance, the presence of 


‘eb. 1824. 


tee? Turner could not have availed much. Barrow 


FLowER 
vs, 


being an attorney regularly admitted, and as 


M’MicxeN it appears from the petition, being engaged at 


the inception of the suit, must be presumed to 


_ be a @Miitient judge of thewexpediency of con- 


tinuing thé cause, and he declared himself 
ready. e 

reer shows that the plaintiff in due 
time had suit brought against Blackburn, pro- 
secutcd it diligently to judgment, and issued 
timely a fi. fa. which was returned nulla bona. 

But it is urged the plaintiffmeglected to take 
out a’ca. sa. which itis said was a necessary 
stcp t0 compel payment. It appears tovus it was. 
A defendant may conceal his goods from the 
sheriff; he may have them in an other parish 
than that to which the ca.su. issues; he may have 
the control of many goods; debts may be due 
him. A ca. sa. will compel him in this case-to 
take means to discharge the debt, which he 
will neglect, if permitted to enjoy his liberty, 
an@attend to his affairs; the party who ne- 
a to issue a ca. sa. neglects a necessary 
stepatowards the collection of the debt. Sec 
a case in 2 Burrows, 2063, and that of Palmer: 
there referred to. 
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It is therefore ordered, adjudged, and decre- seeneeatet 
ed, thatthe judgment of the district coprt be YW 
be annulled, avoided, and reversed, and that Frowsr 
there be judgment for the defendant, as in case M'Micxes | 


+ 
ofa nonsuit, with costs in both courts. 


. 


Preston for the plaintiff[ Watts § Lobdell 


for the defendant. . %. ‘ 
La 


. —_+o— 


CALDWELL vs. DAVIS. ‘ 


7 


Aprea from the court of the first district. The defen: 
2 dant, ina fi. fa. 

a +s may purchase 
Porter, J. delivered the opinion of the vlaintifis 


court. There is presented to us, in this Case, note, and sus-. 
pend the exe- 


for decision, the following question, “whether wien ot Os 
writ, till his 
after ajudgment rendered, and execution is- olaim, to set off. 


sued, the defendant in the suit, can purchase oe 
a promissory note of the plaintifi, oppose it °™"™ 
in compensation of the amount duc, and sus- 
pend the opegatioa of the execution, until the . 
verity of the claim, thus set up, is examined. 
‘The novelty of this atteffipt,, 2 and the i Incon- 

veniences which wwe apprehend would result 

~ from sanctioning it, has induced us to look 

agg With considerablé ‘attention into the law on 

the subject. After as close an ‘examination as 

We arc capable of bestowing, we feel under 


. 
. 
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the necessity of deciding that the debt in this 
case*was properly gffeced in compensation. 

Compensation is a mode of payment—Com- 
pensacion es un manera de paga. “It takes place 
by the mereéperation of law, without the 
knowledge ofthe debtor, and the two debts 
arg retiprocally extingyjshed, as soon as they 
exist simultaneopsly to the amount of their 
respective sums. Civil Code 298, art. 190, 
Toullier, Droit Civil francois, vol. liv. 3, 
tit. 3, chap. 5, no. 372. Eebrero cinco juicios, 
p. 2, hb 3, cap. 2, 45 tmm.185. Pothier, traite 
des dbligations, no. 591, Curia Phil. - 1, juicto 
civil, "915; no. 8. 

If both partiesbe thus paid, by ineieeina: 


* stance of their being mutually creditors, it fol- 
lows as a consequence that neither should be 


permitted to demand, or inforce payment of 
theother. This is self evident; butthe difficul- 


‘ty in applying the rule to this casg is, that the 


one debt is established beyond any further’con- 
troversy apdthe riBht to inforce it inimedi- 


ate. The other 1s-hot judiéially ascertained,” 
and it may require considerable time to doso; - 


ought.we, under these clicuifistances, suspend 


the execution of qne,funtil a an examination is ~ 


gone into, whether or no the extinguishmemt 


« ” 





= 


if 
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seu : East’nDistrict. 
has really taken place. The law, in balancing “p08 


inconveniencies, seems tohave considered it > ~~~ 
was better the judgment creditor should be eee 
exposed to this hardship, than that the debtor — 
should suffer a greater; that of paying a sum of 
money he might never get back. 

“On peut opposer la compensation, meme 
contre la ditfe d’une somme due en vertu d’une 
cendamnation judieiaire.” Pothier, des obliga- 


tions, no. 589. 
Towllier says “compensation peut etreggro- « 
posee neme apres le Sosempgs pases on ce 
de ch08e jugee,” quia vicem SOlutionis obvinet. 
Toullier, droit civil, tom. lig 3, tit,.3, chop. 5, 
no. 410. : ay  « = 
According to the Spanish jurisprudence, it- a8 
might also. be opposed to the execution of hae | 
sentence—se puede oponer, en la execucion de ld 
sentencia. Curia Phill. 1, p. juicio civil, §15, 
perentorias, no. 9. ~ a 
Notwithstanding the ruler clearly and ex- 
plicitly laid down, in 1 the terms first stated, the 
legislator has prescribed certhin rules, fd®the 
exercise of the right thus conferred whigh tend. 
ina great measure to prevent the abuses to» 
which a frequent exercise of ix would léead.— 


Onc ofthese, and the most importangets, that 
Vou. 11. (N. s.) 18 ~ 


> . 






a7 
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EastnDistrict. tho judge, to whom the plea of compensatioi. 


"eb.1824. ' 
w~~ is presented, should before he allows it, ex- 


CALDWELL amine’ whether the party offering it, cao 
Davts establish it immediately, or at the latest, with- 
in ten days, and if not done within that time, 

the execution must have its due course. 

The judge then, to whom the application is 
made for an injunction, should in all cases, 
weigh weil, whether it is such a one, as is 

ae of being speedily and satisfactorily 


su 
° . € e 
» and, in every case, the plaintiff whose 


pr 
judgment is sta 
party obtaining the injunction to furnish proof 








- | of the truth of his debt, within ten days, and on 
fe ‘Mure thereof the injuncgion should be dissolv- 
# + Nor can this period be prolonged, on the 


ground that witnesses are not at hand, or 
documents at a disteiice; this being the very 

_ case put in law, when compensation canpot be 
% allowed against Wt execution. Whether tfc 
circumstance of the terms @f our courts, in the 
counwy, being held at an interval of time, which 
would prévent the examination ofthe case, 
within the limitation, which the law hag pre- 
scribed, deprives a defendant of the means of 
satisfying an execution, we will decide when- 
ever a a oteurs,-in whickrigg becomes neces~ 


7 


% 


has a right to call@j the — 








. ae j 





- on its .aperitss ag that 
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sary to do-so. See Febrero del juicio executivo BastaDistick 
p- 2, lib. 2, §4, nos, 188 and 302. Partida, & Fan 

ALDW, 
14, 20, Recupi, liv. 4, tit. 21, leyes 1, 2 and 3, Bite 
Davy 


which is#v. 11, » tyes, , leyes 1, 2 and 3 of the 
Novissima Recop. 


In making an gpplication of these principles 


to this cause, we find the debts opposed.in com- 
pensation, are apparently liquidated and: cer- 
taim; the injunction wda®- therefore, properly 


granted; and as the motion to dissolve on ‘the 


matters appearing on the face of the petition, 
admitted the facts, it appears to us the injunc- 


tion Was improperly set aside, and that it is oht- 
duty to directggto fOreinstated, on. 


i, 
* It is therefore ordered, adjudged, ahd “de- 
creed, that the Jedemdllfot thewientGe court be 
avnulled,-avoided, and reversed, antl chat the 
injunction originally granted in thggoase be re- 
imstated, that the cause be rem@ngedilier tfiak 





of appeal» 
«, E | ae | “et : 
slag for the plaintiff, Leystis. for ge. de- 
fend 7 . oe", * i = ¢ mn 
+ 4 ‘o 


»? 
" «& 
» “# : : i".3 
fe ’ 


aa 


iebellceggey th the costs. 
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East’n District. MAXWELL & AL. vs. GUNN. 
Feb. 1824. a: * 
gi An ad APPEAL from the court of the third district, 
ws. 
GUNN 


‘Porter, J. deliveredgthe opirfion of the 

wine court. This: action was commenced by at- 
a e- 

gal means a- tachmentagain¢the defendaf, on a note drawn, 

gainst any- of, 

his debtors in in the following words. 


solido. 
A fact, ad- 


party, answer- 
ing interroga- | ' otl in St. ° ‘is: 
po Mega dollars, negotiable and payable in Francis- 


answer, is not yille branch bank. 


to be stric. en cs - 
out because nots A pean . Henry Flower, 
called for, by 


the interroga- Jesse W. Gunn. 
“"s St. Braggisville, Jandy Igy 823. 


Whe attaghment was, on motion of the e- 

. fendant, diasofyed bythe judge of he first in- 

stan@e; ne rcasous are given in-the opinion for 

the decisio and we afe unable to seek on what 

gpoundy i it ase formed The principal reasop 
that has beep. urged hea@rs, it appears, by 
the note, t Fs the,debior was only sti lor 

Flower,-th@r principal obligor, aud thay ag- 
mitung, hinwto, yp ‘boutica in. solido, itqgppears 
by the answer of the petitioner tocertain in- 
terrogatories prepoundetlgfhat the*uher obli- 
goryF lower, was:in goa grcumstances and 
able to pav the note, and thet, consequently, 





The first day of January next, I promise to 
ded by the pay Thomas Phillif%, or order, six, hundred. 
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Bhing, and seizin€the property “of their. ‘déb- 
tor, before his obligation’ falls due, was impro- 
perly exercised iriithis case. . 

’ The obligation on the face of it doés* not im- 
port that the defendant. was’ surety, and Fag 
answer of the plaintiff t6 the interrogatories, 





ry (which, for the purpose of this enquiry, mus* 


be taken as true,) states on the contrary that 
the debt was'due by Guna, _and that Power 
was surety. We tlicrefofe think the Attach. 
ment was properly taken out!* As to: the ob- 
jeftion that there wa an other person,” bound 
with the defendant, who was itr solverft’ cir. 
cumstances, we think little-or no weight can 
be attached to it. The creditor hasa right to 
resgrtaoany of the debtors in. solido- for pay_ 
ment, and it follows tltat he has @ right to-wge 
all-legal means to inforee pafntent from the 
debtor he selegts: ane the enquiry here must be. 
fu the” permanent “removal ‘of the defen- 
aol havé defeated the pursuit of the pldintift 
« . against iim, not whetber it vould 6r would not 
affect’ his recolrse: against “hig éo-debtor. , To 
hold that thes circumstante of the’last bétng 
solverit, destroys he right of- the petittorer to 
gecure the means of ‘being paid Hip the other, 





T4i 


this remedy, which is given Ww. creditors” of Mauna 


24 
a eS 
“MAxwetn 


ys. 
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East’nDistrice would in truth; be defeating thet election which 


Feh, 1824. 
Oe 
MaxwEur 
vs. 
GvaAN 


the law has eonferred on ergditors, and whieh 
if preserves to them, even after a suit had? 
been commenced against one of the co debtors 
€ivil Code, 280, art. 104. . 

Being ¢ of opinion. therefore, that the attach- 
mjgent was: improperly dissolved, it only re- 
mains | to examine whether the judge decided 
cagrectly on the exceptions filed to the answers 
made hy the plaintiff to-the defendant’s inter- 
rogatories. ° 2° 

The first interrogatory. is answered connect: 
ly. Se we.think is the sggond. It is in these 


words ‘ ‘aré you not now well satisfied by the 


information of Thomas Phillips, of whom you 
received the note, that Henry Flower gave the 
said note,in payment of a debt he owed to 
Jesse W. Guna, | or to said Gunn and his wife.?? 
The answer is,- “that, he has heard different 
stories on the subjeet, ang. cannot now gay. 
that he has ani opinion about i.” The excep- 
tion filed to this reply i is that, the defendant in- 
tented to enquire. whether the plaintiff was | 
not ‘satisffed by. inforination , given hun by * 
Phiflips the payee, and that the. question is 
evaded. We thinkdifferently. The interro- 
gatory is to a particular fact, but to the 
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conclusion formed in the plaintiff's mind, on @ East’sDistrict 


statement made by a particular person. ‘This 


he negatives; for, in saying that he has: no Mews. 


opinion formed on the matter, he virtually de- 
clares that he is not satizfied from any source, 
‘thatthe fact was, as the defendant alleged. It 


is true that he does not state that this want of 


anv positive opiniog arises from Phillips's de- 
clarations. But whether Phillips gave the in- 
formajion gg not, is immaterial; for the inter- 
rogatory was not as to his statement, but as to 
the opinion the petitioner Irad formed on it. 
The answer to the third interrogatony is not 
excepted to. The fourth.in substance, enquires 
whether Flower, the co-obligor, was not able 
to pay the debt, and whether, ifthe defendant 
was ever out of the state, Flower’s means 
were not sufficient. Inthe concluding part of 
his reply to these questions, the plaintiff after 
stating that'Flower was, add$,. “‘but.consider- 
ing his sifvation: as surety,-I chose to take 
the course I did.” _ It is*6bjécesed that this was 
not called for by the interrégatory, and ought 
to he stricken out. An objectiou similar to this 
was made in the case of Bradford’s heirs v%- 
Brown, an: overruled;.6ur code has pruvided 
that a judicial confession cannot be divided, 
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Ifthe credi- 
tor gives a re- 
ceipt for a note 
7n payment of 
his account, 
this creates a 
novation of the 
debt. 
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and the equity.ofsieharule appcars to us as 
strong asthe law fs positive. Civil Code, 314 a 
257, 11 Martin, 222. | 


- 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be abnuilled, avoided, and reversed, and it is 
further Brilied’ adjidged, and decreed that 
the gase be remanded for anew trial, and that 
the appellee. ‘pay costs of appeal. 


Watts § Lobdell for the plaintiff, 
fur the defendant. - 





~ 
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BARRON & AL. vs. HOW. 


Arprat from the court of the first district, 


Porter, J. delivered the Opinion of the 
sourt. « This action is. brought to. recover the 
balance dye on_an-accoupt, forsundry mer- 
chandize sold by tie petitioner to defendant.— 
The defence set ypris, that the debt has been 
novated by the plaiatiff having been paid by 
notes, given by a certain David Talcott, in dis- 
charge of the debt now-sued for. 

The facts of the-casé, so far as they are ne- 
cessary to be stafed for a cdgrect understand- 
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ing of the opinion we have formed, are these; Mayia Diets 
the plaintiffs sold to How, Ellis and co. of GY~w 
Mobile, of which the defendant is a p2rtner, ®4**° . 


a quantity of groceries: the bills of parcels were 
made out in their uame, and thé goods deliver- 
ed them; the invoices were sent in to Talcott, 
who was at the time of the:sale a member of 
the firm of How, Ellis and co. and he executed 
his notes, in favor of the petitioners, at three 
and four moiiths for the amount, which were 
accepted and the bills receipted. Talcott for- 
warded thé invoices to the house in Mobile, 
and charged them in his aceount with thc 
amount, and also with his commissions on, the 
transaction. 

The parol evidence taken in the cause does 
not furnish us with any thing explicit, in rela- 
tion to the understanding of the parties at the 
time of making the sale, as to whom the princi- 
pal credit wasgiven. ‘Talcott states that the 
bill was. sent in to him, and that he gave his 
notes in payment, that he never had any par- 
ticular conversation with Barron, the plaintiff, 
respecting the purchase of the goods in ques- 
tion, that there was no stipulation or agree- 
ment between witness and the plaintiffs at the 
time of giving the notes that How was to be re- 
. Vou. mm. (N. 8.) 19 


How. 
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BssthaDistrictJeased from his responsibility,but that the notes 
“~~ =o were given by witness, and taken by the peti- 
= ““*tioners, in the usual course of busihess. 
me The instrument therefore is presented for 
construction - the terms used init. It is found 
at the bottom Of an account, in which How, 
Ellis and co. are stated to be debtors to ‘Thos. 
Barron and co. in the sum @f $5,200, for mer- 
chandize, which account is receipted in these 
words, ‘Received payment by Dayid Talcott’s . 
notes at three and four months. ~ 
- In opposition to the effect which. it fs con- 
tended, on the part of the defendant, should be 
given to this reéeipt, the counsel for the plain- 
tiffs has relied principally on that provision of 
our Civil Code, by which it is declared that 
the obligation, by which a debtor gives to the 
creditor an other delnor, who obliges himself 
towards such creditor, does not operate a no- 
vation, unless the creditor has expressly de- 
clared that he intends to discharge his debtor, 
who has made the obligation. No such ex- 
press declaration, it is said, has been shewn in 
this case, and hence the original contract re- 
mains in full force. , 
If we were to give to the words, used in this 


’ article, the strict and litteral construetion con- 
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tended for, it’ woul follow that no expression, 
used by the creditor could operate a novation, 
unless he expressly declared that he intended 
to discharge his debtor. This we do not think 
was what the law contemplated. The object 
was to prevent novation from being mferred 
from the act, and required in every case that 
the creditor should express it. kn what terms 
it is immaterial, so that it is expressed; whether 
by saying in the langage of the code that the 
debtor is discharged, or by declaring that here- 
after the debtor substituted will be’ considered: 
as sole debtor, or by acknowledging in any 
other words that the old obligation is extin- 
guished—novation is effected. The law does 


not require that any particular- words -hould 
be used to express the understanding of the 
parties, and it would have been , 
if it had. This article of our code i Nn, as 
itis well known from, and: corresponds with 
the 1275ih, article of the Napoleon Code, and 
the interpretation, we have just given to it,cor- 
responds with the Qpinions expressed by the 
tribunals and jurists of France. 

Whether the words, used in this receipt, are 
such as clearly mark the intention of the credi- 
tor to consider the old debt extinguished, is the 


° 
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—— =e) here. The answer to this query, 


Feb. 1824. 
Pw 
Barron & At. 


v8. 
How 


is found in one to.which there can be but one 
reply given. That is, whether payment of a 
debt does not extingui hit. Here it is not pre- 


tended, that, a certain thing was rot gifen, * 


and received in payment—and if it were, we 


are wholly at a loss to perceive how the old. 


debt could still be considered as in existence. 
The argument forthe plaintiffs, seemed to 
rest principally on a position, assumed by 
counsel, that when an obligation is contracted 
payable in money, nothing else can“be a pay- 
ment of it—and that when agy thing else is 
aceepted, the obligation is suspended, but not 
extinguished, until that which has been re- 
ceived is converted into money. To this doc- 
trine we can by no means assent. The most 
natural way of extinguishing every obligation 
is,certal fulfil one’s promise in giving the 
very a: and this is, perhaps, the proper 
sense of the word;Solvere dicimus cum quis fecit, 
quod facere promistt. But it is‘clear, that in 
the general acceptation of the word, it means 
every way by which the cregjitor is satisfied, or 
ought to be, and the debtor liberated, and itis 
equally clear, and of daily occurrence, that onc 
thing may be given in place of an” other, in 
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payment, and that if accepted, the payment is 
good, and the oligation extinguished, Mani- 
festi juris est, rebus pro numerata pecunia con- 
sentiente creditore dutis, tolli poratam obliga- 
tiomwem. Code, liv. 8, tit. 43, no. 17. Pothier 
traite de vente, no.600. Toulher, droit civil, 
Srancuis, vol. 7, lib. 3, tit. 3° chap. 5, no. 46. 
The author last cited, puts almost the case 
now before us, to illustrate the effects of a da. 
tion en paiement, as op@Patiag a novation, and 
discharge of the present debt. # says he, I 
owe you asum of money, an@fiave given for 
the security of the debt a mortgage, should you 
consent to receive, in payment, a tract af land, 
from the moment the sale is Complete, the first 
obligation, with all its accessions, is extinct, al- 
though you should be afterwards eVicted of the 
property sold. Toullier, ibid. no. 282, See 
also, Paillet Manuel de droit, francais, 6th Edi- 
tion, p. 4AA, in note, Sirey, tom. 19, p. 35. 
Before concluding, it is necessary to notice 
the case of Gordon, Grant and co. vs. Macarty, 
on which so much reliance was placcd. That 
case is by no means similar to this; though it is 


-fresh within our recollection, that even then, 


we had considerable hesitation in decifing that 


¢ the receipt given, did not extinguish the old 
«& P 


East’n. District 

Feb. 1824. 
Pr aww 

Barron & AL. 

v8. 

How 











150 CASES IN THE SUPREME COURT 


—— debt. It was drawn up in these words, ‘“Re- 
w~ ceived Mr. Lanusse’s note, dated 7th Septem-. 
mae &4L- ber, at six months in our favor for the above 
How account.” In this there was nothing expressly 
shewing, that the note was taken in payment, 

or that it was intended to extinguish the origin- 


'«  aldebt. There appeared to be some room to in- 





fer it. But as the novation did not clearly result 
from the expressions used, we thought the case 
coming within the law, which forbids it being 
presumed, frome change of one debtor for an 
other. ‘ 


It is therefore ordered, adjudged, and decre- 
ed, thatthe judgment of the district court be 
be annulled, avoided, and reversed, and that 
there be judgment for the defendant with costs 
in both courts. 


Carleton for the plaintiffs, Morse for the de- 
fendant. . 


-»1+o— 


BRAINARD vs. FRANCIS. 


Themention, AppPEatL from the court of the first district. 
in the judg- ; 
ment of a court 


<< 
before whom a M . aoe 
debtor is dis- aTHEws, J. delivered the opinion of the 


a, -_ court. In this case the plaintiff, an imsolventt 
a e 
debtor, who had been arrested on a ca. sa. is- 
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sued on a judgement in faver of the defendant, inte Dictrict 


made application to the court .below, for the orp 
benefit of the act of the legislature, of the late B*4t4"» 
territorial government, passed an 1808, for _F*4%c 
the benefit of insolvent debtors in actual cus lly ge 
tody. The defendant made oposition to his we of the 
discharge, and judgment. being rendered a- A debtor, 
within the pri- 


gainst her, she appealed. son _ bounds, 
ay avail him- 
Two.objections are made+to the correctness ma aryl pr 


of that judgment. Ist. ‘That the plaintiff was Of 180% ip & 


not in actual custody of the sheriff; but had ob- Aer cus- 
tained the prison bounds by:giving security. 
2d. That it does not appear, from the record, 
that he took the oath in open court required 


by law. 
The case comes upona alonaien of facts, 


in which no mention is mae of the appellee 
_ having taken the oath, as prescribed by law: 
but it is stated in the judgment of the court be- 
low, as one of the grounds on which the order 
for his discharge was based. It has been re- 
peatedly decided by this court, that facts as- 
sumed, by the judges of the inferior tribunals 
in rendering their judgments, unsupported by 
any other. document or testimony on record, 
could not be considered as proved before the 
supreme court, in investigating a Cause on an 
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appeal, This is a general rule, and like all 

such may suffer an exception, which we are of 
opinion exists in the present case. The oath 

prescribed by aw is to bé taken in open court ; 

consequently, must have been administered in 

presence of the judge, and is a fact which or- 

riginated before him, and partly through his 

agency. As no particular form of certificate is 

required, on the part of the judge or clerk, to 
shew that such an dath was actually taken by 

the appellee, the statement of the former, in the 
order under which the discharge took plaee, 
countersigned by the clerk of the court, does, in 
our opinion, sufficiently establish the fact, that 
an oath, such as is required by law, was taken. 
Therefore the second cause of error, filed by 
the appellant does not exist. 

The statement of facts shews that the plain- 
tiff, afier having been argested on the ca. sa. 
obtained the privilege of the prison bounds, 
and by so doing, the appellant insists that, he 
lost all benefits secured by the act above cited,” 
to insolvent debtors. In support of this posi- 
tion, her counsel relies much on the first section 
of said.act; and also on a decision of this court 
as reported in 6 Martin, 570. In that case it 
was decided that an appeal may be taken by a 
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plaintiff, if a defendant in execution he dis- een. 
charged on an habeas corpus. Also that ifa ww 

. . . e B a J 
plaintiff fail to make the advance required by a 
FRANCIS 


law, for the support of a defendant in execu- 
tion, the latter cannot be discharged ex parte. - 
It is true, that in-coming *to these con¢lusions 
the court expressed an opinion, that the physi- 
_ eatrestraint by which a prisoner is kept in jail 
cgeses on his obtaining the privilege of prison 
bounds, and that he is not afterwards detained 
by the sheriff or jailor. But in applying former 
decisions to subsequent cases, we must look 
rather to what has been done, than to what 
has been said. ‘he whole moral of the case 
cited, amounts to no more than this; that the 
right of a plaintiff to detain a defendant, in pri- 
son, on aca, sa. caunot be destroyed ‘by ex: 
parte proceedings, instituted and earried on by 
the latter. 

In the case under consideration, the pro- 
ceedings have not been ex parte; at least so far 
as they relate tg the present defendant. 

The question now to be decided, is: whether 
the change of confinement of a debtor whv is 
imprisoned, either on mesne process, or un- 
der execution, by making the restraint which 
holds him moral, rather than physical, and ex- 

VoL. u. (N. 8.) 20° 
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tends the limits of his prison, must necessarily 
deprive him of the benefit awarded to debtors 
in actual custody, as provided by the law above 
cited P 


The intention of the legislature, as it is to be - 


gathered from the whole tenor of the act, was 
to release from imprisonment, debtors who 
would surrender honestly, and assign all their 
property for the benefit of their creditors. The 
caption of the law speaks of debtors in actual 
custody. The first section adds the words, “of 
the sheviff of the superior court;’’ and hence the 
appellant insists that, although the arrest has 
been made by the officer, and the debtor actu- 
ally imprisoned, yet if he obtain the privilege 
of the prison bounds, which were established by 
the same act, he ceases to be in the custody of 
the sheriff,and thereby loses the benefit of a 
discharge from imprisonment, however fair a 
surrender of his property he may make. Ad- 
mitting the corporal and phy>ical restraint of 
debtors to cease, by giving bond and security 
for the limits of the prison, the restraint of their 
liberty, occasioned by the arrest and confine- 
ment made under legal process, does not end. 
They are still debtors in actual, not fictitious, 


custody. The boundaries of the place of con- 
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finement are enlarged, but they are nevertheless ma ag 
imprisoned; they are in custody, and whether) ~~~ 
‘ " . BRAINAR 
the restraint bgjlegal and moral, or physical e ee 
FRANC 


and personal, it ought not to alterthe situation 
or claim of rights, according 10 the law, made 
for the benefit of “insolvent debtors in actual 
~ custody.” Should a different interpretation be 
given to thislaw, the result would be cruel in- 
deed; and terribly oppressive on an unfortunate 
debtor, who, after arrest and imprisonment, 
sull retained sufficiently the esteem and con- 
fidence of his friends to obtain surety for the 
prison bounds; for bygheact of 1817, it would 
seem that a person once imprisoned, could not 
make a voluntary surrender of his property, 
ang by that means, secure his liberty and per- 
sonal protection against inhumangnd unavail- 
ing pursuits, and persecution carried on by his 
creditors. He would be truly a prisoner.with- 
out hope; without any means or prospects of 
redemption. Such an inf@rpretation cannot 
conform to the true spirit and meaning of laws 
enacted by a wise and humane: legislature. 

; ¢ 

It is therefore cordered, adjudged, and de- 
creed, thé@t the judgment of the district court 
be affirmed, with costs. 
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East’nDistrict,  [yckett for the plaintiff, Hennen for the one 
Feb. 1824. 


NF Na fendant. 
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CLAMAGERAN vs. DEGRUY, | 
Apprat frontthe court of the parish and city 
A creditor ‘ 


may oppose the of New Orleans. 
election of a 
syndic, not a 
creditor. 


court. In this case it appears that the appellee, 
who was voted for as syndic of the estate of 
the insolvents, is not a creditor; and on that 
ground, the appellant opposses-fhe homologa- 
tion of the proceedings, Which took place, by 
the creditors in the matter above stated. 

In this respect, it’ is similar to the case of 
Enet vs. his creditors, reported in 4 Murtin, 307: 
and we ase @hable-to discover an facts estab- 
lished by the reeogd, or any |iwon the subject 


enacted subsequent to the degision of that case’ 


which authorizes réquires a d.ficrent judg- 
ment in the present , 


It is therefore ordered, adjudged, and: de- 
creed, that the judgafent of the parish court 
be annulled, avaided, and reversed, an@it is 
further ordered, adjudged, and dediéed that 
the case be remauded to the court below, with 


Matnews, J. delivered the opinion of the’ 
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instructions to the judge of said court, to order nag te 
eo, ° 


another meeting of the creditors of said Bau- Gn, 
los and Cavaroc, forthe purpose of proceeding Cuamsmanan 
to ‘he nomination of a syndic, or syndics, ac- D26Rur 


cording to law. 


Cuvillier for the plaintiff, Grymes for the dee 
fendant. 


Sto 


CULLEN vs. CERRAS §& AE. 


Appaat from the court of the third district. 4 payment 
made to an at- 

— es torney, who in- 
Matuews, J, delivered the opinion of the pe gti 
but does not 
proceed, bee 


a. Ps ‘ ; <: yond the ser- 
this case,“s founded on a report of referees; ll 


and the only objection made to its correctness, tion, cannot be 
7 = allowed, with 


relates to the rejection of a credit of two thou- out some other 
. evidence of its 
sand dollars, claimed by the appellants, as hav- legitimacy. 


ing been paid to E. Livingston, on a suit com- 


court. The judgment-of the court below, in 


menced by him against the widow, in favor of 
some o the creditors of Cullen. 4 copy of? 
LAthe record of proceedings, which took place in 
that case, is laid before the court; from thar, it 
appears to have been an action, the object of 
which was tocompel an account, to be render- 
ed. The suit does not seem to have been pro- 
secuted beyond. the filing-of- the petition, and 
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en service of citation. I[t affords no evidence of 
—wv~ the petitioners being creditors as they allege; 
COFLEN . or, if they were, that they had any right to take 
Cennas& at. the money belonging to the insolvent’s estate, 
without any tableau of distributions, or order 

of the judge to pay. 


Under these circumstances we are constrain- 





ed, however reluctantly, to adopt the opinion 
of the referees and judge of the district court, 
on the subject of these two thousan. dollars: 
they were paid unadvisedly or under bad ad- 
vice, by the widow, to a person not authorized 
to receive them. It is a hard case on the ap- 
pellants; but the judgment of the district court, 
must be affirmed. . 


It is therefore ordered;sadjudged, and de- 
creed, that the judgment of the district court be 
vffirmed, with costs. | 


Morse for the plaintiff, Christy for the des | 
fendants. 
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TORREGANO vs. SEGURA'’S SYNDIC. 








Theendorser APPEAL from the court of the first district. 
ofa note (given 
for the purchase 


ofslave, bythe Martin, J. delivered the ‘opinion of the 
waker) is by : 
court. The plaintiff states that he is the en- 
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dorser of two promissory notes, given by the 
insolvent, to secure the» price of two negroes; 
that before their maturity, the vendee surren- 
dered all his property to his creditors; that the 
property, which in his schedulle, he aecknow- 
leges to possess, consists of a few negroes only, 
the value of wtom is not equal to the seventh 
part of the debts he acknowledges, and they, 
the said negroes, are all of them under the ven- 
. dor’s lien, mene of them being paid for; that 
he apprehends, that before theappointment of 
a syNdic, the insolvent may renrove the two 
slaves, forthe payment of whom, the plaintiff 
endorsed the insolvent’s notes;the petition con- 
cludes with a prayer for a sequestration and 
further relief. 


The slaves having accordingly been seques-: 
tered, and the plaintiff in the mean while paid 
one of the noves, he filed a supplemental peti- 
tion, stating that he was thereby subrogated to 
the rights of the vendor, who had transferred 
all such rights to him; prayed that the sale of 
the slave, the price of whom had been paid by 
the plaintiff, as endorser of the note given 
therefor, might be rescinded, that he might be 
declared to be the true owner of him, and that 
he might be ordered to be surrendered to the 
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the payment, 
subrogated to 
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rights and may 
demand the res 
scission of the 
sale. 
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plaintiff, on his giving bond to produce him, 
whenever the court niight order it. ‘The court 
sv ordered it, and it was accordingly done. 

The plaintift having, afierwards peid the 
second note, filed au other supplemental peti- 
tion relating to the other negro, for the price 
of wham, the said note was given, and the like 
proceedings were had. 

The syndic, who was made a party, filed his 


‘ oy 
answer, averring the plaintiff had no right, at 


the inception of the suit, as he had then paid 
neither of the notes; that, on the failure, which 
had then already taken place, the slaves had 
been.surrendered to the insolvent’s creditors, 
and thereby they acquired the right to fave 
them sold by their syndic, and the price dis- 


tributed among them, acco:ding to law; the* 


answer concluded with a prayer that they 
might be ordered to be delivered to him for 
this purpose. 

There. was judgment ior the defendant, and 
the plaintiff appealed 

It is urged that, although the plaintiff, as en- 
dorser, was bound 12n solido, with the vendee, 
he is nevertheless a thir i party, as regards the 
contract, and does not become subrogated to 
the rights of the vendor, unless this be express- 
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ed, asa notarial act, at the time of the pay- ean Diatrice 
ment. Civil Code, 288, art. 150. Farther, owAXA~ V 
that without this formal subrogation, the plain- 7°°*=¢4no. 
tiff could not have apparajada execution, 
because there would be no transfer of the judg- 
ment, which the act of mortgage imports ;— 
neither can he bring the action of rescission, 
Because he isnot a party to the sale, and were 
it rescinded, the title would rest to the vendor, 
so that the plaintiff would have no benefit 
thereby. 

The article of the code relied on, relates on- 
ly to the conventional subrogation. The next, | 
(151) speaks of the legal. 

There we find that this subrogation takes 
' place for the benefit of him, who being bound 
with others, or for others, forthe payment of 
the debt has an interest to discharge it. 

Here the plaintift was bound for the insol- 
vent, and had therefore an interest in discharg- 
ing it, lest he might be sued and interest might 


v8. 
Szcura’s syxt. 
DIC. s 


accumulate, 

The subrogation is of the right of the credit- 
or, not against the debtor only, but also a- 
gainst the securities, Civil Code, 188, art. 149 
and 152; and, like a transfer of the debt, it in- 
_Cludes every thing which is accessary thereto, 
Vou. 1. (N. 3.) 21 
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as securityship, privileges and mortgages; Jb, 
368, art. 124. 

The rescission of the sale, isa mean of see 
curing the payment, which the vendor, the 
creditor of the price, has; this right is an acces- 
sary of the claim, and would pass by the sale 
or transfer of it. The s*brogation has, ia ow 
opinion, the same effect. 

The insolvent’s creditors, by the cession re- 
ceived the right to the slaves cum onere. 

The plaintiff, being legally subrogated to the 
vendor, may exercise, for his own benefit, the 
action of rescission, in the same manner as the 
vendor might. for he acquired, by the subroga- 
tion, all the rights of the latter. This cannot 
work injury to any one; none to the creditor, 
who preferred the payment of the price, to the 
rescission of the sale; none to the vendee, for 
the exercise of this rightis of the nature of the 
contract of sale; none to. the creditors of the 
insolvent; for it is immaterial to them whether 
the vendor, or his transferee, conventionally or 
legally, exercise the st of rescinding the 
sale. 


It is therefore ordered, adjudged, and decre- 
ed, thatthe judgment of the district court be 
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be annulled, avoided, and reversed, and that Fes a Dinteint, 


the sale be rescinded, avoided and annulled, Cw 


for the benefit of the plaintiff, and that he re- =. 


cover costs in both courts. Szouns's se 


Morel for the plaintiff, — for the de- 
fendant. 


eee Ce 


HUMAMIN vs. JONES. 


Appeat from the court of the first district. The district 
court cannot 


° ce proceed, in @ 
Porter, J. delivered the opinion of the fit in’ which 


court. This action is brought on a promissory [he defendant 


note, and on examining the record,our attention rota tong 
has been first drawn to a bill of exceptions, parish court. 
taken to the opinion of the district judge, on 
an objection ma 'e by defendant to the court 
trying the cause, and on his prayer, that it 
might be continued, and transferred to the 
parish court of New Orleans. 
The groun‘| of this objection, appears to be 
that, two days before the cause was called for 
trial, the defendant had made application to 
the parish court for a respite, and had obtained 
from that tribunal, an order for calling a meet- 
ing of his creditors, to deliberate on the applica- 
tion, and directing that, until that deliberation 
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could be had, all proceedings against his pers 
son and property should be stayed. | 

The question therefore, presented for deci- 
sion, is whether the proceedings can be carried. 
on against the person and property of the party, 
in whose favour this order has been made, so 
long as it remains unreversed and in force. 

We are of opinion they cannot; the order 
given by the parish court, was a perfectly legal 
one, in conformity with the usual practice, and 
necessary to carry into effect the provisions of 
the civil code, in relation to this mode ofvrelief. 
If it had any effect at all, it must operate on a 
cause such as this; and until set aside, the plain- 
tiff had no right, in violation of it, to carry on 
proceedings against his debtor. If improvident- 
ly granted, application should have been made 
to the tribunal which “granted it. The plain- 
tiff was put on the schedule, was a party to 
the proceedings, and the order operated as an 
injuaction on him, and relief should have been 
‘sought from the tribunal that granted it, or, if 
refused there,from this court through an appeal, 


It is therefore ordered, adudged, and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and that 
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the cause be remanded, with directions to the Bete Pinte 
judge, not to proceed in the trial thereof, until GY 
the order, staying all proceedings against the eanee 
person and property of the defendant, granted Jou 
by the parish court of New Orleans, be revers- 

ed or rescinded, and itis further ordered that 


the appellee pay the costs of this appeal. 


Lockett for the plaintiff, Morse for the defen- 
dant. 
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COLE vs. LOUISIANA INSURANCE COMPANY. 


ApPeat from the court of the parish and city _A_ verdict 
will not be dis- 


of New-Orleans. turbed, unless 
it evidently ap- 


Matuews, J. delivered the opinion of the aa 
court. This cause was submitted to a jury in 
the court below, who found a general verdict 
for the plaintiff, on which the defendants mov- 
ed for a new trial; alleging that the verdict 
was without evidence to support it, and that 
it was contrary te evidence; their motion was 
overruled and judgment rendered in pursuance 
to said verdict, from which they appealed. 

The case presents no question of law; and 
we have examined attentively the evidence 


which comes up on the record. Itis somewhat 
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East’n District. i 
Feb. 1904, CONtradictory, ae. taken altogether, does not. 
wre = produce a conviction on our minds, that truth 
Cove has been violated by the verdict of the jury.— 


vs. 


a The principal grounds of opposition to the cor- 

rany. —_—rectness of the judgment, relied on by the ap- 

pellants, are—Ist. That there is no proof of 

ownership or intere t, in the ship insured, in 

the plaintiff.. 2d. That the testimony shews 

clearly that the vessel was unseaworthy at the 

time of commencing the voyage for which she 

wasinsured§ Itis true that the record does 

not exhibit very explicit proof of ownership; 

iad but it is believed that sufficient was shewn to 

the jury to warrant their conclusion, as presen- 

ted by the verdict, that the appellee was owner 

of the ship, or that he held in her an insur ble 
interest. 


As to the seaworthiness of the vessel, the 
testimony is such as may. cfeate doubt, not be- 
ing absolutely couclusive on either side of the 
question; which is one entirely of fact, and 
consequently legally answeréd by a jury. The 
verdict being general and embracing both facts 
and law, is subject to revision in this court: 
but we are not so fully convinced, that it is 
erroneous, as to induce us to order a new trial. 


It is therefore ordered, adjudged, and de- 
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creed, that the judgment of the parish court be Syesduete 


affirmed, with costs. wire 
i a 


Livingston for the plaintiff, Duncan ee 
defendants. —— Cou- 


one @ ian 


COLE vs. LOUISIANA INSURANCE COMPANY. 


ApPEat trom the court of the parish and city ‘ieee 


of New Orleans. may be made 
on freight tobe — 
arried. 


Martuews, J. delivered the opinion of the : 
court This is an action founded. on a plolicy 
insurance on the freight expected to be earned 
by the ship, which was insured in the case just 
decided; and by the voyage for which she was 
insured. It is lawful to effect insurance on 
freight to be earned, and .in the present case it 


was valued by the contracting parties at two 
thousand dollars. The objections to its’ re- 


covery, are the same as those to the value of 
the vessel, viz: want of interesfin and unsound- 
ness of the ship. The reasoning in the former 
case is applicable to this, and we must come 
to a similar conclusion. 


Itis therefore ordered, adjudged, and de- 
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MestaDintrick creed, that the judgment of the parish court 
mera be affirmed, with costs. 
“\CoLE ‘ 


ed Livingston for the plaintiff, Duncan for thé 


Lovrstana In- 
surance Com- defendants. 
PANY. 
=O + 
‘KUHN & AL. vs. ABAT & AL. 


The sureties . ° 
ofan auctioner . APPEAL from the court of the parish and 


are liable for ,° > 
the value of city of New Orleans. 


goods, sold by 


him and apere Matnews, J. delivered the opinion of the 
son, whom he E . 
has associated court. Inthis case Dutillet, an auctioneer, 
to his business. a ° P ° ° 

If a suit be who had associated himself in business, with 
brought against ° 
the principal @ person named Sagory, received goods to sell 
= ae in his capacity of auctioneer aforesaid, for and 


the mean while ny ° 
judgment may Of account of the plaintiffs; which they allege, 


pe eng = in their petition, were sold, and the money 
sureties. - rising on the: sales, amounting to fourteen 
| hundred and fifty-five dollars, eighty four cents 
was not duly paidtothem. The suitis institu- 
ted on the bond or recognizance, which was 
given by the alictioneer for the faithful per- 
formance of his duties, with the present de- 
fendants as sureties, each in an amount as 
stipulated in said instrument. ‘The action or- 
riginated in the district court, against both 


the principal and sureties, but was transferred 
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the parish court, in consequence of pro- 
ceedings being then carried on by the obligor 
as an insolvent debtor, in the latter court; judg- 
ment was rendered against the sureties to the 
amount of one thousand, four hundred and 
fifty-two dollars, to be paid’in proportion to 
the sum stipulated, by each one of them, in the 
bond. ; 

From this they appealed. 

The accounts rendered by Dutillet andSago- 
ry, together with the testimony of a clerk, of 
the plaintifts, which form the principal evi- 
dence in the cause, exhibited by the record, 
leave no doubt as tothe sum which the auc- 
tioneer owed to them, at the time of fis failure. 
But this, the couusel for the appellants insists, 
they are not bound to pay. Ist. Because, the 


business seems tu have been conducted by a 


commercial firm, styled Dutillet and Sagory; 
and not by the former alone, in his capacity of 
auctioneer. 2d. Because there is no judgment 
against the principal obligh It is clear that 
the goods were placed in the hands of Dutillet 
and Sagory‘to be sold at auction, and that they 
were thus disposed of. None but persons, 
licensed for that purpose, can lawfully sell at 
auction: therefore, if they were properly sold, 
VoL. 11. (N. 8.) 22 
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it must be considered as the act of Dutillet, 
who alone had authority to make thesale; and 
the obligation, which he and his sureties ‘con 
tracted, in consequence of the privilege grant- 
ed to him by the government, ought not be im. | 
paired by the circumstance of his having con- 
ducted the affairs of his office with the aid ofa 
partner in the profits, any more than they 
would be, ifhe had acted by the assistance of 
a hire clerk. His situation, in relation ‘to 
his pertner, didnot concern the public who ap- 
plied to him as an auctioneer. 

It would seem, from the record, that- the suit 
‘was origipally instituted against the principal 
debtor and the sureties. The judgment of the 
parish court is only against the latter. This 
‘We suppose was in consequence of the failure 








oftheformer; an in that view is correct, as 
further pursuit against him would ‘have been 
evidently useless, and probably illegal, as the 
benefi: of discussigg was lost to the sureties by 


the imsolvency of the principal debtor. 


Judgment of affirmance to be made in form 
by the clerk. 





Ripley for the plaintiffs, Denis for the de- 
fendants, 
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East’aDistrict. 
DOUBRERE vs. GRILLIER'S SYNDIC. gee 


eve 


7 _ . DovsBeere 
AppeAt from the court of théparish and city vege 
* GRILLIED’s. 


of New Orleans. oe SYNDIC. 


‘ When it is 


; : Om. shewu_by. cir- 
Porter, J. delivered the opinion of. the connie 


court. The petitioner states. that previous to ors the act, 
sous seing pri- 


the year 1819, he was a slave, the propery of ve, that it was: 
executed, ac- 


Louis Doubrere of this city, that by the in- co.ding to its 

4 i purport, it will 

dulgence. of his master, the assistance of some-have effect a- 

: ° ° ‘ gainst third 

friends, and his own indusfry, he acquired, and persons, from 

: \ peer - the day of its 
was intrusted with, means to purchase his#ree- cxecution. 


dom. ‘That a certain Pierre Grillier, also: ot. 50, 74en Por 
were voluntarily undertook to effect this loved the exe-. 
‘object, and purchased the petitioner from his 
4@Pmer master for the sum.of one thousand 

eight hundred cottages sum. was paid to 

said Grillier for that purpose, by the petitioner; 

that he was emancipated, and ever since that 

time has enjoyed his freedom, until.on the fail- 

ure of his last master, he had been sequestered 

as making a part of hs property, and thrown 

into prison. He concludes by praying that a 

decree may be rendered, establishing his right 

to be free, that he be liberated from imprison- 

‘ment, and that he should have such other re- 

licf as his case niay require. 
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Eas’aDistrict. The defendant answers by a general denial 
w—~ of all the allegations just mentioned. 

DoysReRE. Qn this issue, evidence both oral and writ- 

GRILLIER'S ten, was given*on the trialin the court below. 

The written consisted of two receipts, one da- 

‘ted May 1819, the other in October of the 

| same year, by which it appears that seventeen 

° hundred dollars were paid by the plaintiff to 

his former master. In the receipt signed by 

Grillier, these expressions are found, ‘*Recu de 

Mr. Louis, la somme de quatorze cens gourdes, 

en eSpeces, a valoir sur la somme de dix huit 

cen gourdes, qu’il doit, pour sun achat person- 


nel, c’est a dire pour sa propre liberte.” 3 * he 


Also, a licence from the collector of the . 
of Orleans, dated the 3d September, 1821; . 
which the plaintiff waggabthorized to carry on 
trade in a coasting vesse! called Theresa, and 
the books of the custom house, shewing’ that 
Grillier signed, as surety, the bonds then fur- 
nished by the petitioner, as a freeman, to ob- 
tain this license, 

The oral evidence, it is unnecessary to state 
in detail. It went strongly, in confirmation of 
the result furnished by the written—that a 
contract had existed between the master and 
slave, for the freedom of the latter, that pay- 
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ment had been made, and that the plaintiff was EsstoDistrict. 


in the actual exercise of his freedom. 

From this statement it is seen, that the cause 
presents a question of the greatest importance to 
the petit‘oner, and of no inconsiderable magni- 
tude to the public, and it is this, “whether all 
bona fide contracts, of immoveable property or 
slaves, made sous seing prive, are void against 
creditors, and can be set aside by them, in case 
of the insolvency of their debtor. 

The affirmative of this proposition, seemed 
so Startling, and to lead to consequences so 
destructive of confidence and good faith in 
gs between men, that when first mention- 
appeared to us wholly untenable; yet 
examined closely it cannot be disguised, 
that it is one of very serious difficulty, and on 
wae not surprising a difference of opinion 
is found to exist. . 

The counsel, who has argued in swpport of 
it, has relied principally on that passage of 







the code, which treats of the alienation of im- 
moveable property, and by which it is provi- 
ded that neither the sale or hypothecation of it 
shall effect third parties, (##ers) unless the act 
is recorded in a public office; and third pariggs, 
it is contended, are all persons who do not sign; 
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ov assist at the confection of the instrument, 
which is oppésed to them. 

As nothing in this record shews that any of 
the creditors of the insolvent, had acquired 
either mortgage or privilege on his real estate, 
previous to his failure, or stand in the charac- 
ter of second purchasers by public act; we are 
saved the necessity of going into a perplexing 
and difficult question, in relation to the rights. 
of persons so circumstanced, and those who 
hold under acts sous seing prive. ‘Those who. 
are curious to obtain information on this point, 
can consult the learned di-quisition of Merlin 
and Toullier, onthe articles of the Na 
code, which are similar to ours, and in 
to the true construction of which, these 3m 
nent jurists are found in direct opposition to 
each other. Merlin’s questions de droit,(@g Ed.) 
vol.6,185. Toullier, droit civil franéms, vol: 
10, appendix. 

Our enquiry here, is confined to the rights 
of persons who are not second purchasers, and 
who do not possess either privilege or mort- 
gage on the thing sold, who arevin fact mearly. 






simple or chirographary creditors. How a bona 
Sidggalesby their debtor, followed by delivery, 
can, in any respect, injure them, we have after. 
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much reflection, been totally at a a loss to dis- © 
cover. It gives those persons with whom they 
have contracted, no false credit; consequently 
does not lead them into error, as to his means. 
It does not diminish the fund, out of which 
they are to be paid, for if the contract is a 
fair one, the object received represents in the 
mass of the property, that which was alienated, 
whence then is the right derived to set the sale 
aside? We are told in the article of ourcode, 
already ‘cited, which says that the sale shall 
only have effect against third persons, from 
fhe day it is enregistered. But, that article 
j When attentively examined, uses language 
Bwhich furnishes a key to the meaning with 
~ Which the legislature used the expression ‘not 
parties to the act,” and repels the construction 
noW attempted to be put on these words.— 
The provision reads thus, “the sale of any im- 
moveable, or slave, made under private signa- 
ture, shall have effect to the prejudice of persons 
not parties to it, only from the day, said sale 
was registered in the office of a nutary.” Now, 
from the best view, which we have been able 
to take of this matter, we repeat that we are 
unable to see whas prejudice it works to the 

creditors to consider, the contract as good, un- 
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— oo less we should consider it a prejudice to them, 
eb. 1824. ; 
~~~ that they cannot make an honest purchaser - 


Dovsrent give up what he has bought, and come on the 


vs. 
Gritrirr’s estate forthe price. But this was surely not 


SYNDIC. 

what the legislature meant. Had it been con- . 
templated by them, that every acs. should be . 
considered as working an injury tothe creditor, t 
when he could be benefited by avoiding it, d 
language more unequivocal would have been d 
resoyrdto. There is a clear distinction in it 
reason,as there is certainly one in law, between tt 
that which occasions you a loss, and that which . 
prevents you from gaining; between the rights de 
of him who claims the right to set aside an ache ” 
damno vitando, and he who seeks to annul 4 it ™ 
lucro captando. Supposing this sale had~ m 
never been made, the condition of the persons — ed 
now seeking to annul it, would not in auy ” 
point, important to their interests, be at all fo 
changed. ‘True it is the insolvent would ip 
have had the slave in his possession, but then a 
he would net have had the seventeen hundred w 
dollars, he received for him. There is nt a mi 
shadow of pretext then, for saying that it is be 
giving effectto this contract to their prejudice, th 
to refuse them the right to set it aside, We by 

in; 


think that by the expressions (éers) third par- 


‘ 
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ies, aver ubseque! East’n District 
ties, were meant, those who subsequently to “en Diatrio® 


»the®ale under private signature, acquired a 
specific right ia, or lien on, the thing alienated, 
and what would be the effect even of that right, 
when opposed by asale, sous seing prive ac- 
companied by possession, we will examine when 
the-cases arise, as that now before us presents 
difficulties enough without seeking those which 
donothelongtoit. The correctness of the pos- 
ition, we assume, in relation to this case, we 
think will be in some measure illustrated by 
supposing, that, before the insolvency of the 

debtor, an action was brodfit by a simple 
creditof, to set aside a sale made by his debtor, 
merely because it was passed under private 
signature. Could such an action be maintaip- 
ed? Ifit can, it is strange that no trace of 
such a suit ever having been instituted can be 
found; atleast our researches have not led ‘us 
toany. We had thought, indeed, until this 

‘ matter was stirred, that the rights of creditors, 
who had no lien on the estate of their debtor, 
were limited to those contracts which had 
been entered into with an intention to defraud 
them. Anopinion which is strongly fortified 
by that articlewf our code, which in legislat- 
ing on the effect which contracts have against 

Yor. i. (N. 8.) 23 
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persons, not parties ‘to them, states, that the - 
way creditor may attack the ucts of his debtor*dunes 


in fraud of his rights. Expressions which 
would seem to denote almost -as* clearly as if 
stated in affirmative terms, that they could not 
‘set aside acts, which were not made in fraud of 
their rights, aud in further support of this posi- 
tion, we may remark that no writer, that we 
have been able to consult, carriés the doctrine 
any further, and, upon principle the limitation 
‘seem3to us not only just but necessary. H 
then this right does not exist, before the insol- 
‘vency of the ie is declered, does that cir- 
cumstance confer it? We are of opinion it 
does not. The only change, which it makes 


uf the privileges conferred by law on those to- 


whom the bankrupt may be indebted is, that, 
after this event, they are obliged to exercise 
collectively, through the medium of their com- 
mon mandataries, the syndics, the rights which 
they possessed, and might have individually 
putin furce, antecedent to the failure. 

The strongest argument against the opinion 
just expressed, is that which is drawn from 
the well known principle of law, that acts un- 
der private signature have no date against third 
parties; giving it its full force, this case would 
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} me 
then stand thus; the cxeflitors find a legal title, © 
in the msolvent, “to the plaimiff,. vested by a 
public sale. They have, consequently, a right 
to consider him a part-of the property- surren- 
gered, and as such take him into possession,. 
unless that title is-divested by.some act, previ-. 
ous to thie failure. That which is opposed to. 
them, has no date, but from the time it is set 
up.in the suit now pending, and therefore can: 
have no effect, because it must be considered. 
as made @ier the cession / 

If the rule-we have just referred- to, were uni- 
versal and unbending in its application, there 
would perhaps be great weight’ in this objec- 
tion. But that rule, like every. other general 
one, has its exceptions; one of these is, that 
whenever it is preved by circumstances, dehors 
the act, that it was executed according to its 
purport, it will have effect against third per- 
sons from the day it was really executed. Po- 
thier tells us, that though you cannot set up a 
sale sous seing prive, against a judgment credit-— 
or, who had levied his execution on the object 
conveyed by it, because as to him it has no 
date antecedent to the attaching of his right, 
yet if.you prove tlfe death of the vendor, to 
have happened long before, you may success- 
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ri 
fully oppose it to the execution; because the 
danger of fraud by antidativg, is completely 
removed; an-other exception, which the same 


author gives, isyavhere possession has followed 


the execution of the instrument. Toullier, whg 


cites these examples, and approves of them, 
states that the 1,328th article of the Napoleon 
code, (which écorresponds with the 224th of 
ours, page 306,) is not ecensidered as having 
wrought any change in this doctrine. Pothiex 
traite des obligations, no, 7\5,ibid. de % preserip- 
tion, no. 99. Toullier, droit civil francais, liv. 
3, chap. 6, §1, nos. 240, 241, 242 and 243. 

This case comes completely within the rea- 
sons of these exceptions. The existence of the 
agreement, on which the petitioner relies, an- 
tecedent to the insolvency of the master, is 
proved here by the personal exercise of the 
rights of a freeman, from the time when the a- 
greement produced was execute:. 

We need not notice the various bills of ex- 
ceptions, taken to the introduction of the parol 
evidence, because our conclusions would be 
the same on the written As to the objection 
made to the introduction of the documents 
from the custom house, we think it quite unten- 
able. They madea part ofthe rerum gestarum, 
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we were clearly googevidence® shew that the Baga Dietrint. 
petitioner was in the actual enjoyment of his uwy-~w 


freedom in the presence Gf his former master. ott 
e GRILLIER’sS 
It és therefpre ordered, adudged, and de- "** 


creed, that the judgment of the parish ‘court: 
be annulled, avoided and reversed, and.it is@® 
furthesz-ordeged, adjudged, and decreed that 
on the payment by the plaintiff, of the sum of 
one hundred dollars, being the balange of the 
price due‘by him to his former master, he 
be released.from the sequestration granted ip 
this case, an discharged from confinemeyt, 
and that the.creditors of Grillier, be perpetu- 
ally enjoined from claiming the petitioner as a 
slave. Itis further ordered, adjudged, and 
decreed, that the defendant pay costs in both 


urts. 
co s 


Morse for the plaintiff, Moreau for the defes- 
dant. 


> 
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BREEDLOVE & AL.vs. WAMACK. 


ArPeat from the court of the cighth district, The princi- 
pal cannot re- 


? rc call the appro- 

Martin, J. delivered the opinion of the bation ofacon- 
. — eo 9 . . tract made by 

court. <Dhe plaintiffs claim the prive of certain the agent con- 


: trary to his di- 
goods sold, ard the reimbursement of advances rections. 
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East'n District. forthe value Sf “31 balepof.cotton. 


_sett off and prayed (judgment for a balance 


“February 1819, thirty seven bales cotton to 
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)' ® 
““*The defendant pleaded the gencral issue,, 


due him by the plaintiffs. 
There was a_ verdict and judgment. for the: 

defendant, the plaintiffs appealed. | 
A. W. Breedlove deposed that the defen: 

dant delivered tothe plaintiff, about the 12th of 


be suld on his account, on which. they made 
him an advance of $2000. Abowt the 25th 
46f the same month they sold them at 23 cents. 
te pound—one half in cash, and the balance 
in Torry’s note at 60. days, endorsed by 
*Kemble,gnd Kemble’s note at the same term, 
endorsed by Torry. The cotton was. left to 
be sold to the defendant’s best advantage by 
the plaintiffs, as his general agents,the plaintiffs 
at the time, sold cotton of other persons, 
for the same payment, and these persons re- 
ceived accurdingly said@notes, on settling ac- 
counts with the plaintiffs. The sale was consid- 
ered, at the time, as a good one, the makers 
and endorsers being in good credit and so con- 
sidered by mercantile houses The account | 
of sales filed is a true one, and the plaintifis : 
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delivered to ihe defendant blankets to the. Festa Distriat, 


amount of $45, © 
Smelser proved ~the Satenstant’s qeecipt 


for $2000, received-in advance, and the deliv- 


ery of a number of bates of cotton delivered 


by the defendant toxhe plaintiffs to be sold for” 
' him. The witness consigned cotton te the 


plaintiffs, about the same sit which they gold 
one third for cash and two thirds in Torry’s 
notes, endorsed by Kemble, and Kemble’s by 
Torry. He'does not know Whetheifthe de- 
fendant limited the plaintiffs to cash sales, but 
he thinks not; .as they-had before madedarge 
sales fur him, and*he had the utmost confi, 


dence iggtheir integrity and abilities. The 
witness considered the sale, made for him a 


good one, as to price; he know nothing of 
the credit or solvency of Torry or Kemble; 
neither did he receive their notes, as*thegJain- 
tiffs advances exceeded the @mount of the 
sale. He heard the defendant say-he received 
blankets of the - plaintiffs, he thittks one bale— 
but he does not recollect the time. “The defen- 
dant told the witness he intended drawing 
from the plaintiffs as much goods as he could, 

Venis deposed that, after the sale of the de- 
fendant’s cotten, he called on the plaintiffs to 


b. 1824 
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East’aDistrict. kow whether the balance due to the tdefen- 


Feb. 1824. 


nw 


BrrEpLoxeE 
& Ar. 


vs. 
WamMack 





_ his cotton for sale with the plaintiffs. 


-dant was ready; they said .it.was, and they 
woufddpay it to him, if he brought an order. 

A. Wamack, the defendant’s brother, de- 
_posed he was present When the defendant left 
They 
made him the advance he requested; and were 
pandicularly required to sell for cash. ‘They 
said they would effect the sale in three or feur 
days. 

“On it cross examiation, the witness depos: 
éa, that, after waiting five or six days, the 
weather being unfavourable te the sales, the 
defendant told the plaintiffs he would return 
home: he requested an advance on the cotton, 
‘telling them they might sell it, as soon as the 
Weather admiged. He named the sum, and 
receivéd a che¢k. @The defendant instruct- 
ed tWeplaintiffs particularly to sell for cash, 
and as $00n a possible. ~A part of the thirty 
seven bales belonged ‘to the witness and his 
brother, the defendant, has accounted to him 
at ‘the price, in the account of sales. 

The reading of the deposition of A. W. 
Breedlove’ was opposed by the defendant’s 
counsel, on the ground that no notice of 
time or place was given—the objection was 
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strvice of a copy of the interogatories, made ~~~. 

< ot a ° BREEDLOEE. & 
-before the commssion issued, sufficed, in con- a 
formity with awule of court of the 13th of Sep-  y.Wicx. 
tember 1816. The sonny! filed his bill of 
exceptions. 

A letter of the defendant to the nlaintifi, da- 
ted St. Helena, September 28—comes up with 
the record. He there observes that, ia,their let- 
ter of March preceding, they intimate a pro- 
bability of their getting his money for his cot- 
ton, in six months, anff prays that, if they have 
been so fortunate, they mxy send a quantity 
of goods specified, and the balance, by the 
bearer. He prays to be informed, ané asks for 
a bale of blankets, promising to pay tor it, at 
all events, on his coming to town. 

The plaintiffs, in a letter to the defendant, 
dated New Orleans March 22d, observed that, 
desirous of a good price for his cotton, they 
held on it till 25th of February and sold it at 
23 cents per a. in cash for one third and 
the rest in Torry’s notes endorsed ‘by Kumble, 
and Kumble’s by Torry, at 60 days--a sale con- 
sidered by those of the friends they consulted, 
at the time, a#"a good one—+that their expect- 
ation had however been disappointed; these 

Vou. u. (N. 3.) 24, 


overruled, the court beifig of opinion tHat the PesnDistrict. 
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men having failed ‘within ten days—They 
mentioned other houses, who had trusted the 
insolvents; & gave ‘an account of ineffectual 
measures, taken to secure fhe defendant 
and conclude with an expression of their belief 
that, within six months, the whole or a pati of 
his claim- will be obtained: 
G. Dorfey deposed that Torry and Kumble 
were in gbod credit, at the time of the sale. 
This case turns upon a question of fact— 
ewhether the defendant, did not instruct the 
plaintiffs to sell the cotton for cash. This 
a witness positively swears to—the plaintiffs 
‘urge that the defendant’s answer to their let- 
ters is evidence of the contrary, or at least 
ofan approval by him of the credit given. A ver- 
dicthas found that ‘question against the plain- 
tiffs, and they made no attempt to set it aside, in 
the district court. The circumstante of the tes- 
mony being taken by depositions places this 
case befgre us in a more favorable light for the 
plaintiffs, thanit would be, if ahe jury had 
heard it ex ore testum; as they woulu, then 
have an advantage, which we should not. 

Commission merchants mugj act in strict 
conformity to the orders of their employers-and 
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if they fail, courts.connot avert the conse- © 


quences of their inattentign: but if the employ- 
er does not avail. himself of the advantage - 
this inattention gives him, and he approve ofa 
contractyevidently made for his best advantage, 
tho’ not strictly according to erder, he cannotbe 
allowed’to. recall his approval and insist on 
the flesh. The plaintiffs-having announced the 
failure of the vendees Of the cotton, and ex- 
“pressed a-hope that within six months the 
whole or part of the money would be obtained 
—the defendant replied not, that he considered 
the sale as made contrary to his orders, and 
consequently for the plaintiffs’ account, but 
desired that if their hopes were: realized, the 
money received might be laid out im goods 
for him. Now,ifa part of the debt,as was hinted, 
had been received.from tge insolvent’s syndio, 


no fatter how small, and this part h&d enabled 


the plaintifis to purchase the goods called for 
by the defendant and sent to him, the plain- 
tiffs might perhaps have successfully contend- 
ed that the- sale had been approved, ng! thrown 
upon their hands. Cases may be in which: 
the owner of goods, notstrictly sold accord- 
ing to order} may think, and find too, that his 
interest is to,approve the sale. It is possible 
that a vendee, who may have suspended his 
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— payments, may be amore eligible debtor“ - | , 
wrv~ than the party who effected the sale. The a 
. ee owner of the goods has his choice, butone -* 
Wa scy, shoice only. His election concludes him. 
lathe present case had the plaintiffs receiv- f 
_edthe partial payment they had hinted at, | 
employed it in the purchase of goods called for, 
and had the defendant received those goods— 
the sale would certainly be approved aad 
the plaintiffs discharged, even: if the estates of | 
the insolvents yielded no further dividend.— . 
Had the goods, so sold and sént, been lost, 
without.any fault in the plaintiffs, itis not very — © 
clear the consequence would not be the same: Ae 
and why all this? Because the defendant’s let- A 
ter would be evidence of his intention to re- g 
ceive bis claim from the estate of the vendees, t 
and consequently, ofg ratification of the sale. a tl 
It is not Clear that, if it would be in either of n 
these cases, it is not in the present—not clear __ 
enough to induce us to consider the verdict as tl 
conclusive. ti 
It is therefore ordered, adjudged, and de- h 
creed, that the judgment of the district court p 
be annulled, avoide® and reversed, the ver- 1 
dict set aside~and the case remanded with in- Fs 
structions to the judge to have itsubmitted to * é 
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a jury, as if no verdict had been given. It is East’nDistrict. 


Feb.1824. 
further ordered thatthe costs of this appeal be w~-~ 
borne by the defendant and appellee, ’ = 


M’Caleb for the plaintiffs. Preston forthe de- W*™° 
fendants. : 
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CHALMERS & AL vs. VIGNA UD'S SYNDIC. 


: A lease at 

Appeat fromthe court of the parish and. OF ll 
city sl New Orleans. ined, by s - 
after the legal 


Satin. J. delivered the opinion of the notice. 


court. The plaintiffs state that on the Ist of 
. November, 1822, they leased to the insolvent 


a store, until the Ist of December, 1823, for 
$125 a month, and have received the rent, up 
to the 15 of“April, 1823, tHat since his failure, 
the insolvent bad left the premises with his fur- 
niture. aay 

The petition concludes with a prayer for 
the seizure of the furniture—as well as a quan- 
tity of merchandise, ceded by the insolvent to 


his creditors, and that they be paid, out ofthe 


proceeds, the rent from the 15th of April to the 
Ist of December, 1823. 
The defendant pleaded the general issue, 


expressly denying that there was any contract 
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there. was, it could not be binding on the credi- 


to keep-the house for a whole year, that if © : 


tors,nor give the plaintiffs a lien for any amount - 


accrued after the defendant surrendered. the- 


premises—He averred that,in June last, he gave 
the plaintiffs notice he would transfer the pre- 

mises on the 15th of July, and on that day, 
gave up the keys to the plaintiffs, and tendered 


the rent then due, which they received on the — 


18th. That the plaintiffs, being mentioned on 


the insolvent’s schedule, are bound by the acts 


ofthe syndic of the creditors, 


The plaintiffs had regents and the defen: 


dant appealed. 
The statement of facts shows that, 
Ochmichen deposed; he called cn the plain- 
tiffs to rent the premises fog the insolvent, somé 


time in November, and was informed it could | 


be had for $1500 a yearpthe insolvent offered 
#1400 and ‘afterwards to give 1500 dol- 
lars, payable 125 dollars monthly—possession 
was taken a little time before the first of De- 


cember, but the rent was not to begin before 


that tay.. 
On his cross examination, this witness said 
-the insolvent offered topay at thérate of 1500 


wet ok, 
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‘dollars,a year, and pay monthly. He does Rania Diet 


not know of any other agreentent. 


On the examination if chief the witness de- 
posed he is the insolvent’s son-in-law, and a 


- creditor. The insolvent occupied the premi- 


ses as a store and dwelting hguse, aud intend- 
ed to underlet a part of them. 
It is admitted on the record that, 
The insolvent occupied the premises with his 
family, and as a store, on his failure, and was 


. to pay at the rate of 125 dollars a month, and 


paid the rent up to the 15th of April; 1923. 
Since theenc of June, the defendant gavc 
up the keys, and tefidered 375 dollars for threc 
months, due the 15th of July, which were re- 
ceived on the 18th of July. 
It appears to us the judge a quo erred. 
The testimony shows that. there was no-lease 


for any determined period of time, but a lease: 


‘determinable at the will of *cither party; at 
the.rate of 1500 dollars a year, payable in 
‘monthly instalments of 125.dollarse "The'cxed- 
itors who succeeded tothe insolvent’sright were 


threfore-at liberty to put an end to the lease. 


This their syndic did, after having.given the 
notic@zegaired dy lam, Civ. Code, 314, art. 
1], by-their tendering the keys and the rent. 


CHALMERS 
& Au. 
vs. 
ViGNaup’s * 
Synpic 
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East’n District: 


Feb. 1824. {t is true, it is stated on the record, that the ” 
s~~ defendant did “fot thean that the ~ plaintiffs 
CHALMERS 


&at. should be concluded by theimaccéptance to the 


vs. 


Viexaun’s keys and refit, and hirivgfont the premises, 
— the Jease was determined by the tender, 
. after the legal notte. 


It is therefore ordered,. adjudged, and. de- 
creed, that the judgment of the parish court 
be annalled, avoided, and reversed, and that 
there be judgment for the’ defendant, with costs - 
in both courts. 


McCaleb for the plaintifis. “ Seghers for the 
defendant.’ : 


O+o~ 
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RAMOS vs. BRINGIER. 


It is not 2 = Appear from the court of the second district. 
good fround of 


challen getothe » Nh ee or F 
array thatmore Porter, J. delivered the opinion of the 


jurors were - ° eine - . - 

drawn, than the court. The issue joined‘in this case, was by 
law directs. ° . . 
va challenge thepleadings submitted tothe country, and on 


ee ‘a jury being called to try it, the defendant chal- 
ean oe lenged the array, on the ground tbat 49 persons 
legal remedy. had been drawn and placed on the venire, in- 

stead of the number-prescribed by laws.” ‘ihe 


judge overruled the exception, and judgment 
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District. 


beiggigiven én the pescibacgpinet the defendant, East'aDistri 


he appealed. | yore 

‘In support of his. objection, he shas relied on 
the law, prescribing: the’mode of selecting ju- 
rors in our courts, which prescribes, “that, t ir- 
ty days before each, sessiofi of the court, the 
clerk. of the‘district, in presence of} itwo justices 
of the ce of thé Vicinity, shall draw out of 


- the bdxes,"a number of ballots, propértionate 


to the number Of" iffdividtals composing the 
list of the »pafish, so*that the whole number 
shall amount to forty-eight. 2 Martin’s Dig. 
52. 
The district judge, in the opinion delivered 
by him on the objection, seemed to. consider 
that by theterms of the statute, a less ngmber 
than 48, would ifot form a legal pannel; but 
there Was nothing i in it which prohibited a 
greater number from being drawn and sum- 
muued. In this opinion weare unable to con- 
cur. We think that neither more nor less can 
be selected—that the directions of the statute 
must -be pursued: The policy of our law, 
on this surbjett, is to preventas far as possible 
partiality ih the selection of jurors; by depriv- 
ing the persons who make it of any discretion 
in the choice, and compelling them to sefect 
Vor. i (N.S) 25 


ay 


Ramos 
vs. 
BRINGIER. 











194, 


East’n — 


Feb, 


P\/\ ww 
Ramos 
Use 
BrinGteERr. 





jurors, at the ensuing terfh- of thé*court, 
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by ballot. “ft wointd - he- completely Weferting 
this policy to sanction the course pursued if 
the present ease.“ For, if we were qweheld that: 
more than thedegal “nymber ebuld be atl 
rr we shouldon the same principle he obliged | 
to say, that fifty.“or more ‘anidigional persons f 
might be selécted $ by this means; F place_ it in 
the power of the justices andl the r clegK; to eon- 
tinue drawi ing out.names from the Boxes, nntil 
they reached those“whorft they wished.to-make. 


The next question is how this error is to be 
taken advantage of, and what are thie ef- 
fects of it on this particular case. _The coun- 
sel in the court below, considering that the 
drayjng” of one more than thr aumber- fires- 
cribéd_ by law, rendered it ifpossible. to select 
a legal jury out of the 48 who Were properly 
chosen, challenged the arfay. In this” they 
were clearly mistaken ; had indeed the num- 
ber been less than that directed by the statute, 
this would have been the proper exception, be- 
cause it would have been impossible to have 
had a jury, such. as the law had ‘previded for 
suitors at that court. The objéttion..then 
would have been, that means were not afford- 
ed‘to make a proper choice, consequently lhe 
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party-baca right 0 objectto any and all who wore ie2h 
were presented, ‘and thi$, he scould only do mA, 
through’a challertge,to, ra But infhe ™4™° 
 gast. before us,-rthe 2xc as’ no. such Baryorsi 
‘ground for ifs sitport. SEKeMole nfiliber 
pftscrified “by the- staytpeoras.- rawn, the 
same péPsoms ayere sumfigned, and attended 
as ifthe errorsbt. selecting af additional person 
hai vft-Ueen qommitted. What then was the 
injury? That ajutomwas.added illegally to the 
list. Whag qasthewemedy ? A challenge to 
the poll, if tlfe ep Adgabchue improperly cho- 
sen were ofiered”to try the case. 

The opinion is supported by the hollowiiig 
citations and authorities. 

a comingh Jaw,, m civil cases, the sheriff 
might bave returned abeve 24, if he pleased, 
and shfrefore,by the statute of Westminster, 3. 
chap, 38, it is recited, That whereas the sher- 
iffs were “used. to spmmoen .an unreasonable 
multitude of jurors; to the grievance of he peo- . 
ple, it is advised that thenceforth i in one assise 
ay. more shall be returned than twenty-four. 
3 Bac. Abr. 740. ° 
4 T lore, if twenty-five are returned, and 
the twepty-fiith is sworn and tried the cause 


itis bad; but it would be otherwise if the jury 
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Easton Distriot. wals composed of twelyestaken “fromthe. frst: 
Feb. 1824. ; y » . a 
ae twenty: five: . Cro. ie 8647. we é % 

bse ay n “this cas& the xecor shows; that the AQth 


Baamos 
BRiNGjER. 





persous out of | the first rif-e eight, ried, the. js- 
sue.<« We are, thereftpe, ‘cléar wey ag no 


errr in the/Proceegiigs, Wad thal i is oupalnty 
to affirm the ve of the Aisydctgcoug, 


With Costs. « : mm, Tage 6g yi ao, 
Dumoulin for the pleintiffy“ Rendall for ihe 
defendant. ° gt * 
ee: ae @ ” - 
—3+o— * > 


_ GILLY & AL. ¥s. LOGAN ie AL.’ - 


The deposi- “arreat from the court of ra Atgurick, 


tion of a_ wit- 
ness examined, 
on another day, Maarin J. delivered. the opinion or the 
or at another 


place, thanthat Court. "Phe plaintifis state ‘that. they ape.Preds 


mentioned in: 


the notice can, Ors of the defendaits for the balance of an, 


not be read. ad ) * ‘ 
"A factor, who ACCownt annexed to the petition’ =. ty 


sold at 60 days, ‘The “defegdants . pleaded , the general issue, 


cannot avoid 

the * —_ averring, they employed the plaintiffs, as theit® 
@uence oF bis 

neglect to de- faators and agents, to sell produce----which 
mand payment, 

at the expira. they disposed of on credit, without hayipg re-, 


tion of that. ° . 
rel ~~ shew. ceived any authority for doing. so, ands thout 


ing that it was taking any secority for-the payment----¢hat 


his practice not 


pergpn, was niogggpt Ber ie ey, byt that Lgayelvd, : 
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shesplinnt dittralso Sbanfeiubsiyy and con- Eqyin District 
trary-tg oferty In Fag: shifimeni ofa parcel of (4 a, 
ILLy & au 


witty whereby the | nts rine 7 
ffinaged to the Sahota of, eet which tao 
ter . fey plead in conipens ie 










and Pay to call foranote 


P ¢till the amount 





judgment, on . fo raw sold,@eas suffi- 

a» IT Red gpieh fog ? go cient to — 

andstlie \iniiffs Tapp wach i ben take i a 
Oda 

The recerd chews, Mir Ifa. factag 

purchase goods 


“Tareas depostt than tna 16, ihe Averaged for his pring 
weight of saked hides,qva from “tel, 80 lbs Sauna 
him, he can- 


Thg very heaviest #eighed 4gMbs-; bat-they, tot afterwards 


#ecancel or rene 


wereirate.” e% ” + ates ¥ - ounce the sale. 
_ aLee deposed*the. avtrage weight of sald} ante dott of 
hides,“is from. 25 tg?DB lbs. > "5 ~Caite thowed, 

-Howit, agi ness Jor the defendants, depo. ever i the 
séd «lat He _purehiised whiskey: {som them i in pet aula 
Apvil, 9848. ‘It was “ugderstaod. he , wag, to 
have agcredit of four months, and he- never 
got, goodsefeom thent@n a shorter” @edit.” In 
| hts dealifigs with*the sdefendanis; he dig not 

generally give his notes for goods a@they were 
bought-- -but only when ‘the Ghantity taken. 
was,thought sufficiently large, and then the 
note was giyen at fowr months. 

Five totes, marked"1 to 5, being exhibited, 


thewitness said, he @@ive then to the @efen- 
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Baath Distgiot dames for fis" puriCapelis“in APPL, 1986, . Fhe 
ot ol price of fifiéen-ba avhjelcysatharged in the 


Grint Gar. of either*ineluded® in. -the 
oe AL. pars Marclothist, or*énetot the aibeaqadky 
7 ‘his erosg 


athe z. ar, 
art, hegeam Pe 
t os 
































a he phines shia? 
« defendan 


f the 
: count wel fothg 


yee erage ac- 
ition--sthat bis house, 
>» " ‘hile in busines pagilange Mfansaction# with 
4,and Gilly thal [ parctid¥es should: -be-At four 
‘ndoths, and té‘does Hot reeelfedt anPepecific 


* thinks (Hfit@vhen hid Whi stopped payment, 
. there were upwardsiof $1096: fve: ‘thg-defen- 
qants. Allahe gPiirchases madg * ime] gpril, 
18J8, are included jp: eee 3 provided. 
+ McClelland, a wit of the defendants, 
deposed, that the accou BGunexedéo the peti- 
_tiompis in the bandwrping Of gneiGowdn, 
a clerk of®the defehdants, who has left the 
-country--+-that the accouut annéxed. to the 
answer, ig also in his handwriting, andeign- 
ed by Gilly & Prior, * “= « . 
iglliday, a witness of the defendants, de- 
pas that howe in Mie employ of J. Prior 


the defefitt’ nts. was apreetl between “him. 


« _ Brice purchased at ® shower credit. We. 
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tee, col ‘Louisvitte, fow Oaobier 4, 1846, i 


- of hittes, by the plaintiffs for the defemdapts’ 
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tothe Dist of Motober, 1818, Hie igs Snow: 

ledge cof ‘Jeters and compounications»between “Er 
‘them and the defendants, relative a ship- Loo aw & a2: 
ment, gt hides’, on, the steam boat James 


. } 3 
Monroé, .mage hy the plaintiffs from New- Pe 
& 


fe 


Orleans Yor the account of tewlefendants. 
The first. was a Yeter from lhe latter tod. 
P. & ce in the’ beginning of the spritig. of 
1818°---he presumes a few weeks after the 
James Monroe left New-Orleans. | ‘Tire. de- 
fendants informed Ji P. & co..of a shipment 


Bei 
Al 


a 


aecount, and they desired information of the 
probable time, at which the boaggmight reath 
Shippingport, that they mightsend J. P..& co. 
funds to discharge the freight. Shortly afer, 
J. P. & eo. received a second etter fromthe 
defendants, mentioning a report,.in-cirtula 
tion, of the loss of the boat, desixjpg iampdiate 
information, and repeating the call for r ipfor- 
mation of the probable time of her arrival, (if 
she was not lost.) that funds might be forwar-, 
ded to pay the freight. The witness was at 
Shippingport, when the boat arrived, bur saw 
no hides ‘delivered out of her to the defendants 
as shipped by thes plaintiffs in New-Orleans. 








“Bo cats 18 Tyre soPum ME sodb ye 


Boa ATter yn receffit ofthese letters bye J. Pa Lr. 
) oné of tHe defendants came te “otisvitlto 
rm. & — partha%@hides—the paving a large supsity of 
Loon & At. them; th® witness attended to. the delivery’ of 

them, and while doing so,*the deferidant told 
him his objection to receiving tle hides, seft 
by the plainrffts by the beat, was.on“aecount of 
their being too \ght—lighter. than'they fiad or- 
dered—theit instructions heingeto buy none 
but large, heavy ones. “THe witness, asked 
why fhe objection was now made, when it was 
not, asto the hides shipped in the Napoleon, 
wich’ Wete still lighter; and was answered, 
the defendant ttad been induced to receive them 
on account @ the then scarcity of hides, and 
the need in whielr they stood of hjdés at this 
yard. The witness from the conversatign, is 
inipfessed with the idea that the defendants 
wodld notshave objectedto the hides, had their 
arrriyg! beengimely. He never hedrd of any 
objections uf the defendants to the hides, ‘till 
after the boat sunk, and he had no conversa- 
. tion with any of the aw till. after that 
event. 

The defendants’ ccunsel, before the cross 
examination, objected to the recital of any 
thing relative to theadtefendauts’ letters, as they 
were not produced. 
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"On “the cross examir 


"posed that previous b at 


me 


‘Louisville, J. Pi & co. ‘ie receive a leiter 
" from’ the defendants, ‘stating Wie ‘hides wonta' 


not be received, as they were not purchdSed 
acediding to drdérs. He does woe Know’ how 


my hidés were shipped in the James Mon- 


réé, and Knows they were heavier than those 
in the Napoleon, from a. calculation made on 
the'twoAills of lating. ‘Hide s-from 80 to 82 
IbS. are the heaviest ; those frota 26 to 30 Ibs. 
are reckoned’ heavy. He does pot positively 
remember, whetlier the account of the toss of 
the James Monroe Was confirmed, before J. P. 
& co. received the defendants’ letter, ‘informing 


then thé hides on board would not be received; 


but hes almost sure that it Wase ed 


*Hawkins‘deposed he ms in Néw Or- 


leans, March 30, 1818, and left it on the 8th of 
April, following, during whictt time he saw 
W. Logan, one of the defendants, almost eye- 
ry day. He had upwards of 5,000 gallons whis- 


key, which he sold in the course of a week, for , 


60 to 70 tents—tie last lot, of 124 barrels, to 

Logan, at 60. On the day after his arrival, 

he Wapiuformed by the plaintiff, Gilly, whiskey 

Woiutds fAch*si€ty two anita half cents.” He 
Vou. 11. (Ns 9) 26 . 


ithe witness de- oe 
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E District.’ 
astin District-'said be could shOptlysell all he had, if gent to 


uw his wareho 
Guay & at.” the boat, 


Us. 


Lecairts at tend to the sa . He said there would 






commissions,.- Logan inquired how the plaip- 


_ wished they could effect j it,as early | as possible. 


borhoad, and paiply the same distill@ies, and 


near the defendants, and knows thatin 1818, 
and ever since, they.were in the habit of tan- 
nipg hides, and in the purchase of “Spanish 
hides, and ‘knows they have been very partic- 
ular in their orders for the purchase of higes. 
Samuel Logan deposed, that, in the’second 
week of October#1818, he .went to Louisville 
with the-defendant, A. Logan, for the purpose 
of buying hides ; soon after their arrival, they 
applied ,to J. P_ & co. who said they would 
_ take 19. cents per pound for what they-had left; 
but had been selling at 20. hey said. their 
hideshad come in the steam boat Kentucky, 
shipped by the plafhtiffs from New Or 
A Logan then complained of thei tfeaynen* 
. 


¢ * 


ghthe could not, ifteft in- 
be: jeoulll not so'conveniently at-: 


he no storage. ying only” fok drayage and - 
_ tiffs went on ‘with the sale ofthis whiskey, and- 


The witness: believes Logan’s whiskey was as 
good as his—as4t came from the same neigh- 


Logan is particular in his choice. He lives 
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of the plaintiffs, J. P. & co. atid produced ago Danii 
plaintifts’ letters to the defendants, of ph "om 
1818, announcing the purchase, forthe de aap. & Abe 

Locan & ave 


dants, of 600 heavy salted hides, at 11 cefits; 
and their intention to ship them on the ‘Ken- 
tucky-" He said he would hold thent’aecount- 
‘able for the hides, and was informed J. P? & 
co. could not account’ for it, and would write 
toG: &P. A. Logan produced,aletier; dated 
in 1817, soliciting the deféadants’? orders for 
the purchase. of hides im New-Orleans, and 
recommending the house in New-Orleans as 


good judges of hides, and as one who could ) 


perhaps make as good purchases of ‘hides, as 
any house in New-Orleans. The witness pur- 
chased J. P. & co's. hides at 19 cents. They 
averaged about 28 lbs, He bad before bought 
208 hides, at 20 cents, averaging 34 pounds. 
They were of the same lot, and perhaps the 
best he ever saw. 

The witness, in answer to the defendants’ 


questions, said, he let tliem have 76 of the: 


Whey were of 
them, and knowing they would not: buy from 
J P.& co. what they*considered to be their 
on. property. He well knew the defendants’ 
tanning establishment, and that in 1818, it ree 


hides, knowing the great want 
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Feb. 1824. 
Ne 

ee & aL. 


ye 


ad 


CASES: IN THE SUPREME-COURT 


qeed 1000 hides to complete its stock. * He 
is bigeettf a tanner, and has heen engaged in 
tanbing for upwards “of thirty years. He: bes 
lieves the defendants have: sustained an ‘injusy” 
of #900. 

Wallace deposed heis a taner} anil has car- 
ried'on thé business since 1805. In Septem- 
ber; 1818y;he bought from Jd -P. & co. 98 hides, 
weighing ‘upwards of 3°00, at 19 “cents. 
There was nora single one damaged, and he 
believes they were-the best he eversaw. He 


has long known the defendants—they are as. 


extensively engeged in tanning, as any house 
in the western country. He estimate. their 
lose, by ‘the disappointment, in receiving the 
hides by the Kentucky, at $1000 

Kot, a witness for the plaimiiffs, deposed, he 
was a clerk to the late house of Stoddard and 
Hewit, in 1818. He recollects several purcha- 
ses of whiskey made by them from the, plain- 
tiffs—theig, amount was included in their five 
notes on file, which Were given for the whiskey 
and other méfchandize. H-& S. were in good 
credit, at the time of the purchase, and obtain- 
ed credit (rom many other houses. It is ‘not 
cusiomary. in New-Orleans, for commission 
merchatits to become responsible tor the. pur- 
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rantee com- Edt’n Distries. 
chasers, unless they charge a gua ita Distr 


.  Mnisgion. side Sew 
Melland,a witness for tbe plaintifié, de. O24 
_ posed, be wasa clerk to the plaintifis during Loes&40, 
the continuance of their partnership. dn. Ju, 
. ly, 181 8, they were about shipping some hides 
to the defendants, by the stenni boat Kentucky, 
but declined doing so on the failure of S & H, 
which ‘Ieft the defendants their debtors—sthe , 
hides being intended to ibe paid.by the :pra- 
y, ceeds of S.& H’s. notes, received onthe sale. 
of produce, consigned iby the defendants. 
- Chapman:deposed:he is a partner of -Maun- 
sel Wiite & co. = [n 1818, he sold whiskey in 
March.at 72 cents; «in Aprit, at 60, 48.and 50; 
in May, 45and 46 1». & H were in good 
credit tiththeir failure, and the witness ‘have 
dealt with them, giving them credit, and is a 
creditor of theirs. 
M:Clelland being called again, said the 
steam boat Kentucky left New Orleans July 
22, 1818. ‘ihe plaintiffs shipped no hides by ~] 
her. He does not know what became ofthose 
they intended shipping on board of her‘for the 
defendants. 
The defendants admitted the account curs 
font annexed to the petition, 
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East’n District. 


Feb. 1824. 


wv-~w Hewit filed their bilan July 15, 1818, a d. phat 
pane weet it appears thereby that the amount 2. 
Bocas & ar. bills payable, is $21, 000; their, customhouse ~ 
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a» 
Both partieS admitted that Stoddard and 


their 


debt, $2000, and the debts due them are about 
$32,000. The five notes on file, given by S. 
and H. to the plaintiffs, are included in the 
above. . aie 

The defendants introduced a letter from 
the plaintiffs, dated New-Orleans, May 2, 1818, 
inclosing the amount of sales of a quantity of 


‘ whiskey, brought down by the defendant, A. 


Logan; announcing a bill of lading, and in- 


voice of a quantity of hides, shippéd to them 


by the Kentucky, and promising a shipment 
by the James Monroe, and mentioning an or- 
der left them by A. Logan, for the purchase of 
more hides, to which they said they were 
then attending. 

Also, a letter from J. P. & co. Shipping- 
port, July 11, 1817,.in which they inform the 
defendants, that if they determine -to order 
the purchase of hides, the house in N. Orleans 
will be able to satisfy them—that hides being 
a costly article in New Orleans, it would be 
yery convenient to draw on the defendants, 


unless produce was sent down, about the time: _ 


the hides are to be sent. 
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“A letter from the plaiuiiffs, New-Orleans, geet 
November 26, 1817, announces the shipment. ~~" 
_ of 500 hides, by the steam boat Washington. Cpe Ak, 


Invoice ef hides y s steam. boat James Mon- 10c4x & ar. 


A letter from the Sabiaideente to the plain-. 
tiffs; New Orleans, April 20, 1818, ordering 
the purchase of five hundred hides, and their 
immediate shipment, and that of one thousand, 
in the fall or winter, if they may be had at 11 
cents. 
A letter of the plaintifts, of New-Orleans, . 
July 11, 1818, announces the purchase of 606 
hides for the defendant$ account, at 11 cents, 
promisitig to ship them immediately by the 
stéam boat Kentucky. 

The attention of this coutt is first called to 
a bill of exception, taken by the plaintiffs’ 
counsel, to the reading of the deposition of 
James Hawkins, who was examined at-a dif- 
ferént place, and on a different day, than the 
day and place, mentioned in the notice. 

Notice appéars to have been given of an in- 
ention to examine this witness, at the court 
house of the county of Jessamitie, on the-fourth 
of June, 1823, and the returnshews that he 
was examined at a tavern, in Lexington, on 
, the twenty-seventh. 


¢ 
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| East'a: Distrib We are unable te see why the objection did 


Feb. 1824 


Aw vot’prevail. . The plaintiff,’ agent may have 
Gury Gat. attended at the court hou ein the county of 


va. 


Locan & at. Jessamine, on the fourth, of June, dnd James — 


Hawkins not being then examined, he may 
well have concluded that it was thought his 
testimony would be dispensed with. His deposi- 


‘tion then, taken on_a subsequent day, and at 


@nother place, was not legally taken Nothing 
shews that the plaintiffs were there, or any one 
fur them ; and all the questions put to fhe wit- 
ness, came from the defendants. 3 
‘The plaintiffs’ object, in instituting the ori- 
ginal action, is, the recovery ofa balance of 
$638 73, according, to an account annexed to 
the petition The defendants object to an ar- 
ticle by which they are charged with 1145 dol- 
lars 81 cents, for produce sold Hewit & sted- 
dard, remaining unpaid, at their: failure—on 
notes of the insolvents, payable to the plaintiffs 


four months after date. To rebutt this charge, 3 


the defendants introduced the account of sales 
rendered by the plaintiffs, in which they state 


al ade 


the sales to have been made. AL 60 and 90 


. 


days. . 
The plaintiffs here intro. uced their clerk, to 
establish uw practice which prevailed, in their 


a 2 it 
wa skies ares. 
: a rere —— 
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; intercourse with S. & H. which was, not to Ende Bhatt 
call for a note immediately after every deliv- 

ery of guods, but to wait, till a sum deemed Guy & an. 
sufficiently large, to require a note, became oan & at. 


due, and then to take it always at four mouths, 


os. 


' ‘This was certainly correct in traasactions, in 
which these two parties alone were concerned; 
but could not authorise the plaintiffs, after a 
sale made for the account of a third party, to re 
extend the time of payment of a sale at 60 
days, to double the time, and of one at 90 
days to a third of the time, in addition to the 
original credit. : 

The district judge has confined the claim of 
the defendants to so much of the account of 
sales, as would have become due at the time 
of S. & H’s. failure, if notes at 60 days had - 
been taken for one half. As this is placing 
the matter on the footing less favorable to the 
defendants, and they have neither appealed 
nor desired an alteration of the judgment, we 
refrain from enquiring whether the judge er- 
red in this respect. 

The plaintiffs announced the purchase of 
600 salted hides, for the defendants, which 
they promised to ship by the steam boat Ken- 
tucky. These hides never were sent. The 

Vou. I. (N. 8.) 27 
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Wu -~ay 
Gitty & au. 
vs. 


Logan & AL. 
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moment they were purchased, they were at 
the risk uf the def ndants, for whose account 
the purchase was made. Had they been con- 
sumed by fire, or otherwise des:royed, without 
the fault of the plaintiffs, or their agents, the 
loss must have been theirs. Had they dimin- 


‘ished in value, the defendants must have been 


affected by it. 

It is urged that S. & H’s, failure destroyed 
the funds, out of which the plaintiffs were to 
be reimbursed their price—but we have seen 
the loss resulting from this failure is to be im- 
puted to the plaintiffs’ conduct. ‘The platntiffs 
had solicited orders to purchase hides, and 
manifested their satisfaction to effect purcha- 
ses, in the hope that their drafts on the defen- 
dants would be honored. It does not appear 


to us the judge a quo erred in allowing dam-. 


ages on this ground. 


It is urged, that as the plaintiffs have failed. 


in establishing any demand at all—there can 
be no set off as compensation: therefore no 
balance, after the compensation or sect off has 
destroyed the original claim—but the defen- 
dants say that the law has prescribed a remedy 
for them, by the way of reconvention. We 
think the district judge acted correctly in al- 
lowing it. 
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It is therefore. ordered, adjudged, and de- East a Diatriot 
creed, that the judgment of thedistrict courtbe =~ 


affirmed, with costs. Ges v 


* LoGcan & Ae 


McCaleb for the plaintifis, Strawbridge for 
the defendants. 


—+o=— 
MAXWELL vs. WALKER & AL. 


Apreat from the court of the fourth district. _ The defen- 
dantis entitled 


-_ to oyer of the 

Porter, J. delivered the opinion of the instrument he 

¥ : is sued on, even 

court. This action was commenced on @ when he has 

‘ not answered, 

promissory note, alleged to have been execu- within the ten 

- . " , if j d - 

ted by the defendant, in favor of Kitchen and sertyaiae 

co. and stated to have become the property of 54 been taken. 
the plaintiff, in consequence of several indorse- 
ments made thereon. The petition was ser- 
ved on the defendant, who is appellant in this 
tribunal, on the 8th of May, and on the com- 
mencement of the court next succeeding the 

day of citation, he moved the court on a peti- ‘ 

tion, supported by affidavit, that the plaintiff, 
who had not annexed the note to the petition, 
should give him over of it—and that further 
time should be allowed him to put in his de- 
fence—stating on cath, that he could not oth- 


erwise file his answer with certainty. This 
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Feb. 1824. 
NO aad 
MaxweE_s 


ve. 


WALKER & AL. 
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was refused him, judgment by default render- 
ed, and the judgment made final He ap- 
pealed. 

We are quite clear, the judge erred in refu- 
sing the application. The defendant had a 
right tosee and examine the instrument, which 
had been alleged in the petition, as the ground 
of sueing him, in order that he might know 
whether it was executed by him or not. To 
refuse it, was taking away from him the means 
of acting honestly, and acknowledging the 
note, if it was really his, and if it was not, ex- 
posing him to the hardship of meeting the 
plaintiff, at the trial, without an opportunity of 
preparing his defence. 

In oppasition to the demand, it has been 
contended here, that this application came too 
late—that service of the petition had been 
made a month before, and that the time for 
answering expired in ten days. This argu- 
ment, however, appears to us of little weight. 
This command inthe citat‘on, to answer within 
ten days, has been always held in practice, in 
this country, to be satisfied by the parties an- 
swering on the first day,on which the court 
sits after the service ; because no judgment by 
default can be taken sooner; and it is always 
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*n District. 


. e N] j East 
time to file an answer, before thar judgment “tnDistri 


is entered up. In this case, there is no ground 
whatever, to fasten the imputation of improp- 
er delay on the defendant. The order which 
he required, as necessary for him to make his 
defence. could not be granted, except in open 
couri, after hearing the opposite party ; he was 
therefore in time to make his application at the 
commencement of the next term after the ser- 
vice of the petition, Were it otherwise, the 
plaintuff could always deprive the person sued, 
of this relief, by bringing his action more than 
ten days before the court was in session. 

Nor :o we see, that in giving our sanction to 
the claim set up in this instance, we necessari- 
ly introduce a practice, which will enable debt- 
ors to always get a delay of a term, or that 
such would have been the consequence here. 
Each case must depend on its own circumstan- 
ces. In this before us, if the note had been 
produced, when called for, it does not follow 
the defendant would have required, or have 
been entitled to so much time to answer, as 
would have thrown the cause over the term. 
For, whether it was his obligation or not, he 
must have been enabled to have known by in- 
spection, and of course be ready at once to 


i i 
Maxwein 
vs. 


W ALKEERB & Ax: 
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East’nDistrict admit or depy it. What delay, therefore, 


Feb. 1824. 

row 

' Maxzwevu 
ws. 
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oughtto have been accorded, we do not pretend 
to say; but we are satisfied, that the appellant 


Warken&at. had a right to see the decument on which he 


was sued—and that all the proceedings which 
succeeded, and which were predicated on his 
making default, were erroneous, and must be 
set aside. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and réversed ; and it is 
further ordered, adjudged and decreed, that 
this case be remanded, with directions to the 
district judge, not to permit judgment by de- 
fault tobe entered up, until the plaintiff has 
exhibited to the defendant, or annexed to the 
petifion, the note on which suit is brought, 
nor until a sufficient time has elapsed after 
this has been done, to enable the defendant to 
file his answer ; and it is further ordered, that 
the appellee pay the cost of the appeal. 
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DESBLIEUX vs. DARBONNEAUX. Eavpin District. 
. 1824, 
d district. Wo-~u 
Aprprat from the court of the secon atte 


se. 
Martin, J. delivered the opinion of the Dinsonneioy 


court. The plaintiff states he sold a tract of Ifthe vendee 
promise to pa 


land to Mrs Savoie, who, before she paid the 4, pr ” soa 
i vendor of his 
purchase money, sold it to the defendant, who °°" Bt 


in the deed of sale, bound himself to pay the ol > 


aintif in two instaiments, the first ven- 
plaintiff the sum of $2500, in tw i 


one of which has since become payable. tain judgment . 
P ‘ 5 against his im. 
The petition concludes with a prayer for judg- mediate or se- 
° cond vendor, 
ment anda sale of the premises. on an alleged 


The answer admits the defendant’s pur- Sra = 
chase, but alleges there was a deficiency of j'¢ land sold 
more than one twentieth, in the quantity of 
Jand sold; wherefore. he has a right to the 
rescission of the sale, or a diminution of the 
price, and he accordingly brought a suit, a- 
gainst bis vendor, which is still pending and 
undetermined: 

When the cause was called for trial, the dee 
fendant, on an affidavit of the truth of the 
facts alleged in the answer, and of his inability 
to go safely to trial till the determination of 
his suit against his vendor, prayed for a cone 
tinuance, which being denied, he took a bill 


of exceptions. 
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* East’n District , “~dome ™ satiff, an 
Feb. 1824. There was judgment for the plaint » and 


ww =the defendant appealed. — 
Deser1evx ‘Tn the answer to the petition of appeal, the 


vs. 


DARBONNEAUX plaintiff alleges error to his prejudice, aud 


prays that the judgment be so amended, as to 
decree a sale of the premises, that the plaintiff 


may thereby be paid with privilege. 

The defendant and appellant complains on- 
ly of the denial of the continuance. 

It does not appear to us, that the continu- 
ance was improperly denied. If the deficien- 
cy of measure affect the plainiiff’s right, the 
defendant might have made him a party to the 
suit he brought against Mad. Savoie—or he 
might have shewn this, at the trial of the pre- 
sent cause, and if necessary, have mae Mad. 
Savoie a party to it. 

The plaintiff could not be concluded by any 
judgment the present defendant might obtain 
in the suit he has instituted; and if he had 
obtained one, it could not destroy a right of 
the plaintiff, who was not @ party to the suit, 
and who consequently, would oppose its ad- 
mission as evidence in the present suit. 

It would have been idle to grant a continu- 
ance to the defendant, to give him time to ob- 
tain a judgment, which could not be used in 
the present suit. 
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The district court erred in denying to the Basta District 


plaintiff, a judgment decreeing that the plain 

tiff should be paid by the sale of the premises, P**?*"*° 

as a privileged mortgage. | Dasstunsany 
Damag:s are prayed as in a frivolous ap- 

peal—whether the present be one of that kind 

or aot, as the plaintiff derives an advantage by 

it, in having the judgment amended, he can- 

not say that it works any injury to him—and 

where there is no injury, damages caanot be 


awarded. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district cburt 
be annulled, avoided and reversed, and pro-~ 
ceeding to give such a judgment as in the 
opinion of this court, ought to have been pro- 
nounced by the judge a quo, It is ordered, adj 
judged and decreed, that the plaintiff recover 
the sum of fifteen hundred dollars, with inter- 
est from the first of April, 1823, and costs, as 
a privileged mortgagee of the premises, and 
Costs in both courts. 

VoL. 11. (Ne S.) 28 





